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AS WE GO TO PRESS 


The big news in Washington is still: “What kind of a labor law 
will we get?” The Senate-House conference committee has been 
attempting to reconcile differences between the Kennedy-Ervin Bill 
and the Griffin-Landrum Bill . . . Senator Kennedy’s bill has been 
passed by the Senate. Congressmen Griffin and Landrum had their 
bill approved by the House. The House bill has stiffer provisions on 
picketing and secondary boycotts ... Business likes this bill, Labor 
doesn’t. Work on this bill is being done at a feverish pitch because 
Congress wants to adjourn shorty after Labor Day. If there is a 
stalemate in conference, this may force action on the Kennedy-Ervin 
bill... doubt that Senate will act favorably on Griffin-Landrum bill. 
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IN THIS ISSUE 


Picketing. The United States Supreme Court has held in the 
Thornhill v. Alabama case that picketing is entitled to the same pro- 
tection as speech. Picketing may be undertaken to publicize the 
existence of a labor dispute, to enlist the cooperation of employees 
of the picketed employer or to place secondary pressures against an 
employer who is a party to a labor dispute by picketing other em- 
ployers or by inducing other persons to withhold services or by 
inducing the public to withhold patronage. Whatever may be the 
purpose in individual cases, there is an extensive history of administra 





tive and judicial decisions in this regard. 


Generally, state courts have stepped into the matter whenever 
violence in the course of picketing has brought a breach of state law, 
but have hesitated as long as the picketing is peaceful. Picketing is 
facing its most crucial test in the legislation now before Congress. 
The article beginning at page 591 serves well to point up the back 
ground and highlights of the legal history of picketing. The author 
is Walter L. Daykin, professor of labor and management, State 
University of lowa. 


In our “Books . . . Articles” department this month, we report 
that Professor Daykin is also the author of a study on “Arbitrators’ 
Determination of Management's Right to Manage,” appearing in the 
book entitled Wage Incentives, which is reviewed beginning at page 654. 


Arbitration. Arthur J. Goldberg, general counsel of the Indus 
trial Union Department of the AFL-CIO, has said that “Labor gains 
more from arbitration than from grievance strikes. Arbitration is the 
best way to assure that gains won in contract negotiations actually 
accrue to the benefit of the members of our unions. This is especially 
true of labor’s dealings with big and economically powerful corpo 
rations.”” Al Whitehouse, director of the IUD, has also had some 
thing to say recently on the subject of arbitration: “Arbitration has 
become increasingly costly and, in too many cases, a far too legalistic 
and drawn-out process.” Both of these comments are part of a larger 
picture, the fairly widespread examination of the procedures and 
practices of arbitration that is being carried on in a number of 
quarters. The IUD, for example, has announced that it has under 
taken an investigation of the costs and procedures of arbitration. 


In line with the high costs of this method of resolving grievances, 
we note the following from an announcement by the American Arbi- 
tration Association on August 3: 
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“The American Arbitration Association announced that griev- 
ances of non-professional employees of New York’s voluntary hos- 
pitals will be arbitrated under its rules and in its hearing rooms 
without charging any administrative fee. 


“Paul M. Herzog, Executive Vice. President of the Association, 
also said that professional arbitrators of labor-management controver 
sies, who usually receive $100 per day for hearing and deciding 
grievance cases, had agreed to serve at reduced fees. The concession 
by AAA and the arbitrators will continue until the end of the year, 
at which time procedures will be reviewed in the light of experience.” 


Mr. Herzog is also quoted as saying that “in view of the public 
functions performed by the hospitals and their employees, and in 
recognition of the difficult financial position of both, the American 
Arbitration Association has decided to do what it can to remove 
economic barriers to the prompt adjustment of grievances.” 


Two of our articles this month deal with criticism of current 
arbitration. The first is written by Benjamin Aaron, associate 
director of the Institute of Industrial Relations at the University of 
California and begins at page 605. Mr. Aaron takes many of the 


critics of arbitration to task since he believes that the greatest problem 
to be solved is that of delay. The second article, beginning at page 
611, is written by Sidney L. Cahn, a New York City attorney. Mr. 
Cahn presents an arbitration method, stressing extensive preparation 


of cases, which he believes would substantially reduce the costs of 
arbitration by making it possible for one arbitrator to hear from 
eight to 12 cases a day and announce the awards on the same day. 


In our “Arbitration” department this month, we report on several 
recent awards. The digest of an award by Burton B. Turkus which 
begins at page 647 is particularly in keeping with the articles by 
Messers Aaron and Cahn. Mr. Turkus comments in an amusing 
manner on ene example of prolixity in arbitration. 


In our “Books ... Articles’ department, there is a digest of an 
article by Archibald Cox beginning at page 656 which deals with the 
effect of the Lincoln Mills decision of the Supreme Court on arbitration. 


Wage escalation. The current steel strike has again focused the 
attention of the entire country on the possible inflationary effect of 
wage increases. President Eisenhower has called upon both labor and 
management to bargain with careful attention towards the effect of a 
wage settlement which would further increase inflation. 

The article beginning at page 615 is by a well-known economist, 
Jules Backman, professor of economics at New York University and 
is especially timely in its treatment of one form of increasing wages, 
escalator clauses. The article discusses the use of escalator clauses 
in both public and private agreements in 16 different countries 
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Professor Backman’s recent book, Wage Determination: An An- 
alysis of Wage Criteria, is reviewed in our “Books .. . Articles” 
department beginning at page 654. 


Labor in politics. There is nothing uncommon today about the 
activity of unions in the arena of politics. While not all of their 
efforts are as dramatic (or as fruitless) as the campaign in Ohio 
against the late Senator Robert A. Taft, organized labor has made 
its political presence well known. 


Recently James B. Carey, president of the IUE, took a firm step 
into politics when he wrote Congressmen about their votes for or 
against the Landrum-Griffin bill. Representative Hamer H. Budge 
from Idaho, who voted for the bill, received one of Mr. Carey’s letters. 
In part, he responded as follows: 


“According to the filings which you Washington, D. C. labor 
moguls made with the Clerk of the House of Representatives, you 
contributed $4,850 to my opponents and sent swarms of outsiders into 
Idaho to defeat me in the last election. .. .” 


This is only one of the numerous examples of labor’s entry into 
the field of politics. The article beginning at page 623 tells us that 
labor has, at least for the present, abandoned the idea of forming a 
labor party in the face of finding its champion in one political party 
and has become politically active on all issues. The article is written 
by Albert A. Blum, assistant professor at the School of Business 
Administration of the American University, Washington, D. C. 


Strikes by public employees. Several months ago one large union 
caused considerable national concern when it threatened to organize 
municipal police forces. The picture of a strike by policemen or fire- 
men is not a pleasant one to contemplate. To protect the public 
against such eventualities, several states have taken definite action. 
At the same time, it is also necessary to protect the public employees 
by providing a grievance forum in which to air their disputes. Michi 
gan has such a law which prohibits strikes by certain public em- 
ployees, provides certain disciplinary action for violations and provides 
for the mediation of grievances involving these public employees. 
The hearings officer of the Michigan Labor Mediation Board, Hyman 
Parker, has written the article beginning at page 632, which discusses 
the role of this state board in public employee disputes. 


“Rank and File.” Beginning on page 658, we present the full 
text of the statement of principles of the new general counsel of the 
NLRB, Stuart Rothman, Labor and management will be especially 


pleased to know that Mr. Rothman has pledged himself and his offices 
to “the utmost dispatch” in investigation and disposition of cases. 
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Cost of Living UP. Prices of consumer goods and services rose 0.3 
per cent between June and July, 1959, according to 
the Department of Labor’s Bureau of Labor Statistics. 
Higher prices for all major classes of goods and 
services contributed to the advance, with food up 
0.4 per cent, nonfood commodities up 0.3 per cent and 
services up 0.3 per cent. 

The Consumer Price Index for July was 124.9 per 
cent of the 1947-1949 average, 0.8 per cent higher than 
in July, 1958. The consumer dollar dropped in July 
to 80.1 cents from 80.3 cents in June. 
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industrial DOWN. The index of industrial production dropped 
Production two points in July, to an index (seasonally adjusted ) of 
153 per cent of the 1947-1949 average. This was a 
return to the May level. The drop was concentrated 
in steel and related industries, reflecting the strike in 
the steel industry. 
Nondurable manufacturers showed the only increase, 
from 145 per cent in June to 146 per cent in July. 
During the same period, durable manufacturers 
dropped from 172 per cent to 169 per cent. 
25 


Minerals dropped from 1 per cent in June to 


119 per cent in July. 
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Labor UP. Total civilian employment increased by 250,000 

Force between mid-June and mid-July to a record high of 
67.6 million. Total employment in nonagricultural 
establishments (seasonally adjusted) advanced by 
650,000 over the month of July to 60.8 million, Fac- 
tory employment, at 16.4 million in July, showed less 
than its usual decline for the month. Unemployment 
fell to about 3.7 million in July. 


Employment changes reflected the seasonal hiring 
of summer jobseekers and continued improvement in 
the nonfarm situation, particularly in hard-goods 
manufacturing. 
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Manufacturing DOWN. The workweek in manufacturing industries 


Wages and declined by 0.3 hours over the month to 40.4 hours in 
July. Hours of work usually decline at this time of 
Hours Siti | ; | 
year because of vacations. In the primary metals 


industry, the workweek dropped by 2.3 hours as a 
result of the steel strike. A rise of 2.7 hours in the 
rubber industry reflected the ending of strikes. 


\s a result of the seasonal decline in the workweek 
and a small dip in hourly earnings, weekly earnings 
of factory workers dropped by $1.08 over the month 
to $90.09 in July. Weekly earnings were $6.59 higher 
than a year ago. 

The factory workweek was 1.2 hours longer than 
a year ago and the highest for July since 1955. 
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Personal 
Income 


Billion Dollors 


UP. Personal income rose slightly in July at a sea- 
sonally adjusted annual rate to a record of $384.1 
billion. Labor income (seasonally adjusted) dropped 
about $500 million as a result of reduced payrolls in 
industries affected by the steel strike. 

Disposable person income rose almost $8 billion at 
annual rates (seasonally adjusted) between the first and 
second quarters of 1959. Total consumption expendi 
tures rose about $7.5 billion during the same period 
of time. 
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NO CHANGE. [Expenditures for private residential 
construction (seasonally adjusted) declined during 
July while outlays for private nonresidential construc- 
tion increased. Public construction expenditures re 
mained the same as in June. The value of new 
construction put in place was the same as in June, 
$55. billion. 


DOWN. Stock prices again reached a new peak in 
early July and then declined. The Dow-Jones closing 


average for August 21 was 655.39. 


UP. Work stoppages beginning in June, at 450, 
showed a rise of about 50 per cent over May \bout 
185,000 workers were involved. 


UP. Consumer credit outstanding rose about $925 
million in June, compared with an increase of about 
$100 million in June, 1958. 
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Decisions of Courts and 
Administrative Agencies 








Can an employer fire an employee who refuses to take a lie 
detector test?—-Yes, under certain circumstances. This issue was 
just settled by a recent administrative decision of the General 
Counsel. This employer operated retail stores. On his employment 
application form he required the consent of the employee to take a 
lie detector test whenever the employer deemed it necessary. This 
is a method the employer used to investigate theft, inventory short- 
ages and other irregularities. It was a long-standing rule that 
failure to submit to such a test was cause for immediate dismissal. 
The union filed charges alleging that this part of the form imposed 
upon the employee a condition of employment in violation and in 
disregard of the collective bargaining agreement. The union also 
contended that immediate dismissal would be a deprivation of the 
employee’s right to the contract’s agreement procedure to determine 
whether the dismissal was for good and sufficient cause. 


The General Counsel said no. They determined that there is 
nothing in the law that prohibits the employer from maintaining a 
nondiscriminatory policy in operating its business, and this policy 
was not in derrogation of any rights of the employees. This lie detec 
tor policy had existed for many years.—5 CCH Lazor Law Reports 
(4th Ed.), 56,547. 


Refusal to work overtime during contract negotiations indicates 
failure to bargain in good faith—-During prolonged negotiations, the 
union decided te ban all overtime work. After a new agreement was 
reached, the ban was lifted. So the NLRB was faced, about a year 
later, with the question was this harassing conduct during the course 
of negotiations and consequently, failure to bargain in good faith? The 
question was answered in the affirmative—Local 2 Amalgamated 
Lithographers of America, 124 NLRB No. 36. 

But heres one on an employer. This employer’s product came 
from oranges. During the bargaining conferences, there was a freeze 
which severely damaged much of the orange crop. Stemming from 
all this, negotiations were broken off between the employer and the 
union. The Board found that the freeze was used by the employer 
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to lend an air of reasonableness to its actions and to camouflage its 
determination to avoid entering into a contract with the union. 


Minute Maid Corporation, 124 NLRB No. 147. 





Refusal to process a grievance.—The employer decided to do 
away with a certain job classification. The worker involved was given 
the option of remaining in the same department on a different shift 
or of being transferred into another department. The worker decided 
not to avail himself of the option and he was transferred by the 
employer into another department. The worker then requested the 
union to file a grievance in his behalf. The union believed that the 
grievance was without merit. The worker then filed charges alleging 
that the employer discriminatorily transferred him into another de 
partment and alleging that the union discriminatorily refused to 
process the grievance because of his activities on behalf of a rival 
union. The General Counsel held that the union’s refusal to entertain 
a grievance which it believed to be without merit did not constitute 
a violation of the act—5 CCH Lasor Law Reports (4th Ed.), { 56,549. 


Picketing in a shopping center is not trespassing.—In a recent 
case, the operator of a shopping center instigated criminal prosecution 
against a picketing union for common law trespass in violation of a 
state law. The operator of the shopping center had posted signs at 
the entrances to the center warning against soliciting, peddling and 
picketing and had contended that a union official who picketed a store 
within the shopping center was guilty of criminal trespassing. 


The state had contended that picketing on private property was 
unlawful under the statute. The court, however, ruled that a shopping 
center becomes quasi-public during business hours. So long as the 
picketing did not interfere with business it could not be stopped, the 
court said. Moreover, according to the court, the retail lessee doing 
business in the center had no more rights in this respect than the 
lessee of property fronting on a public street. 


The court further stated that the free speech rights of labor unions 
could not be struck down under the guise of prohibiting trespassing 
on private property. In such cases, it was held, the rights of private 
property must yield to the paramount right of free speech which 
permits labor unions to publicize the aspects of a labor dispute. 


The court also said that since the business being picketed in this 
case affected interstate commerce, the dispute between the store owner 
and the union was pre-empted by the NLRA and a state court could 
not interfere in the matter on the ground that private property rights 
were being invaded. The court also rejected the theory advanced by 
the prosecution to the effect that the operator of the center could not 
be brought before the NLRB because he was not an employer. The 
court pointed out that if the shopping center committed an unfair 
labor practice it could be brought before the NLRB as the agent of 
an employer or as a “person” engaging in an unfair labor practice. 
Maryland v. Williams, 37 Lapor Cases ¥ 65,708. 
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Union can sue in federal court for welfare-fund contributions. 

\ union brought suit in a federal court against two employer corpora 
tions (parent and subsidiary) to recover unpaid contributions to wel 
fare and pension funds which were allegedly due under certain collec 
tive bargaining agreements. The suit was brought under Section 301 
of the Taft-Hartley Act for violation of contract. 

The employer contended that the court did not have jurisdiction 
in the case, based on the Supreme Court decision in ssociation v 
Westinghouse (27 Lasor Cases § 69,603). In that case the Supreme 
Court ruled that Section 301 did not grant unions the right to enforce 
ment in a federal court of a uniquely personal right cf an employee 
for whom it had bargained. 

In the instant case, the court ruled that the union was not seeking 
enforcement of a right of individual employees, but rather was seeking 
to enforce its group rights under the contract between the parties. 
Therefore, the company’s contention was denied and the right of the 
union to bring suit in a federal court under Section 301 of the Taft 
Hartley Act was sustained.—United Construction Workers v. Electro 
Chemical Engraving Company, 37 Laror Cases {| 65,709. 


Preferential treatment of union members illegal.—An employer 
who paid higher wages to union members than to non-union em 
ployees performing the same work and who contributed money to a 
union’s welfare and pension trust funds for the benefit of employee 
members, without making comparable provisions for nonmembers 
acted unlawfully. In providing relief, the NLRB directed the em 
ployer to make whole any employees who were denied higher wages 
because they were not union members and further instructed the 
employer to stop contributing to the union's welfare and pension funds 
without first providing equivalent coverage for nonunion employees. 

Northeast Coastal, Inc., 124 NLRB, No. 60. 


Federal court can’t compel arbitration under the U. S. Arbitration 

Act alone.—A federal trial court in New York recently ruled that a 
federal court lacks jurisdiction in a suit to compel arbitration under 
a union contract where the suit is brought solely under the U. S 
Arbitration Act. The provisions of that act, according to the court, 
were not modified or extended by the Taft-Hartley Act as interpreted 
by the Supreme Court in the Textile Workers v. Lincoln Mills case 
(32 Laxpor Cases {[ 70,733) so as to confer jurisdiction in a suit of 
that nature. 

It was also decided that jurisdiction was not conferred on the 
federal court on the ground that the proceeding arose under an Act 
of Congress regulating interstate commerce (the LMRA). This 
statute, said the court, creates no new right to compel arbitration 
under a union contract; it merely affords an additional remedy. 
Machinists, Lodge 506 v, General Electric Company, 37 LaBor Cases 
© 65,658. 

Employer-member entitled to sue for breach of association’s con- 
tract.—Two unions struck against a contractor engaged in constructing 

(Continued on page 652) 
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PICKETING 


By WALTER L. DAYKIN—professor of labor and management 
State University of lowa 


Should labors’ picketing power be curbed? The author of this article 
says that we have sufficient restrictions imposed by existing law. 
To prove his point, he has carefully analyzed the decisions of the 
National Labor Relations Board on the subject of picketing. Here is 
background on the controversy presently being debated in Congress. 


ies IS NORMAL to expect any conflict 
group to develop behavior patterns or 
devices to maintain its position or to elevate 
its status. This is especially true in the 
area of labor and management where inter- 
normally on the conflict level 
depended upon 


action is 
Employers have 
as legislation, discharge, strikebreakers, 


such de- 
vices 
lockouts, unfair lists and employers’ asso 
ciations to themselves against the 
encroachment of labor unions into the realm 
Labor has created 


protect 


of managerial prerogatives 
institutions as unions and 


such concerted activities 


such political 
organizations and 
as strikes, boycotts and picketing to elevate 
its status. These activities have undergone 
modifications over the years, and collective 
bargaining has assumed a more potent posi 
tion in the determination of labor relations 

The 


trial relations which causes the use of these 


conflict existing in the area of indus 


weapons has resulted in much inconvenience 
and suffering which has necessitated govern 
interference and regulation. Conse 
the state and federal governments 
which 
union and manage 


mental 

quently, 
have 
framework in which the 
Much of this legislation 


enacted legislation creates the 
ment can function. 
attempts to regulate the functioning of the 
industrial weapons of the combatants. This 


Picketing 


legislation has either limited the use of thes« 


industrial devices or has made them im 
For example, legislation has greatly 
modified the use ot strikebreakers, the in 


lockouts on the 


potent 


junction and part of the 


employer. Alse, the power of unions has 


been lessened by the regulation of strikes, 


boycotts and picketing, which are the dé 


vices used mainly by unions in labor disputes 


In recent years one of the top subjects 


for legislation on the federal level has been 
the more extensive limitation of the power 
Attempts are made 


of labor unions being 


to induce Congress to enact laws that will 


and authority ove: 


restore the basic power 

their affairs to the members of the labor 
organizations, to grant to the states more 
authority to function tn the area of labor 
relations, to ban the union shop type of 


security entirely, to prohibit industry-wide 


unionism, to ban effectively the use of union 


funds and staff for political purposes, and to 
prohibit organizational picketing to force 
union recognition. For example, Repre 


sentative Lafore (Republican, Pennsylvania) 


is sponsoring a bill (H. R. 5545) which 
recor 


would make both organizational and 
nition picketing unfair labor practice Che 
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[Soseae. legislation on labor- 
management relations has been 
narrowed to a choice between the 
Kennedy and Landrum-Griffin bills. 
Both bills would prohibit a union 
from picketing an establishment for 
the purpose of requiring an employer 
to recognize or bargain with the union 
or requiring the employees to select 
the union as their representative in 
collective bargaining if (1) the em- 
ployer has already recognized an- 
other union and NLRB regulations 
ban a new union from challenging the 
rights of the recognized union to rep- 
resent the employees and (2) a valid 
election has been held within the pre- 
ceeding nine months and the union 
has been rejected by the majority of 
the employees in the bargaining unit. 

The Landrum-Griffin bill would also 
ban picketing if (1) the union cannot 
demonstrate a sufficient interest on 





proposal of Representative Barden (Demo- 
crat, North Carolina)—H. R. 4474—is en- 
titled “A Bill of Rights for the American 
Working Man” and would entirely outlaw 
organizational and recognition picketing. 
The Kennedy-Ervin Labor-Management Re- 
form Bill of 1959 (S. 505) attempts to pre- 
vent any extortion picketing. The Admin- 
istration bill entitled Labor-Management 
Practices Bill of 1959 (S. 748) would make 
it illegal to picket, or cause the picketing of, 
any employer to force or require him to 
recognize, or bargain with, a union as the 
representative of his employees (1) if the 
employer had recognized another 
union and the matter of representation could 
not be legitimately raised in terms of Sec 
tion 9(c) of the Taft-Hartley Act, (2) if a 
valid election in accordance with Section 
9(c) had been held within the preceding 12 
months, (3) if the labor organization could 
not establish that the majority of the workers 
in the unit desired the particular union to 
bargain for them and (4) if picketing had 
been engaged in for a reasonable length of 
time and, at the expiration of this period, 
no election had been held under Section 
9(c) of the law. 


legally 


This article is concerned with the present 
legal status of picketing in the area of in 
dustrial conflicts as determined by the 
National Labor Relations Board functioning 
under the Labor-Management Relations Act 
of 1947. It is generally accepted that picket 
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the part of the employees (“show of 
interest” is presently interpreted to 
mean that 30 per cent indicate support 
by signing union cards) and (2) the 
picketing has lasted 30 days without 
the union filing an NLRB petition for 
a representation election. 


The Landrum-Griffin bill would ex- 
pand the application of Section 8 of 
the Taft-Hartley Act to say that (1) a 
union may not “induce or encourage 
any individual employed by any per- 
son” to engage in the activities pro- 
hibited in Section 8(b)(4) (the 
language would seem to include farm 
laborers, railway employees and su- 
pervisors who are not covered by the 
Taft-Hartley Act and protected by its 
provisions) and (2) a union may, not 
“threaten, restrain or coerce” an em- 
ployer to cease doing business with 
another employer. 


ing is a device used to make strikes more 
effective and to iorce the employer to sub 
mit to the demands of the union. While 
some emphasis will be placed upon the fact 
that picketing is a method used to publicize 
labor disputes, its is recognized that this 
industrial weapon is employed mainly to 
rob management of 
labor market. This is accomplished by ap 
pealing to 
picket line, not to 
employees, and not to process 
nonunion made that 
some of these activities assume the nature 


ready access to the 


nonstrikers not to cross the 
work with 
handle or 


nonunion 


goods. It is obv ious 
of secondary boycotts. 

In interpreting the legality of picketing, 
the Board has relied mainly upon Section 
8(b)(1)(A), (b)(4)(A), and (c) of the stat 
ute. Section 8(b)(1)(A) makes it an unfai1 
practice for a organization or its 
agents to coerce or restrain employees in the 


labor 


exercising of their guaranteed rights con 
tained in Section 7 of the statute or to 
coerce an employer in his selection of repre 
sentatives for collective bargaining purposes 


and grievance adjustments. This section 
provides that a labor organization still has 
the right to make its own rules relative to 


the acquisition and retention of its union 
membership. Section 8(b)(4)(A) 


the secondary boycott provisions of the stat 


contains 


ute, and Section 8(c) protects the expression 
of views, arguments and opinions, and the 
dissemination of these in written, graphic, 
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or visual form if the expression contains no 
threat of reprisal or promise of benefit. 

In dealing with these sections it has been 
established that the violation of the second- 
ary boycott provisions contained in Section 
8(b)(4)(A) does not in and of itself con- 
stitute violation of Section 8&(b)(1)(A).’ 
Also, peaceful and threats of 
picketing are not expressions of views, argu- 
ments or opinions which are included in the 
free speech guarantee of the statute if the 
objectives of these activities are illegal. In 
other words, it assumed that 
peaceful picketing is necessarily an expres- 


picketing 


cannot be 


sion of views, opinions and arguments within 
the free speech provisions.’ Neither is illegal 

picketing protected by subsec- 
which permits the expression ot 


secondary 
tion (c), 


views, arguments and opinions, or by the 
Constitution.* 
At the beginning it is well to note that 


not all types of picketing are considered 
under the statute. The 
delegated with the power to determine the 
legality of this 
normal, in so doing it has developed various 


illegal Board ts 


concerted activity. As is 
rules, norms or standards that it applies in 
the cases that are adjudicated. The theory 
that peaceful picketing is coercive as to the 
members of the r that all 
picketing is per se coercive has no merit. 
However, picketing to further a 


same union ¢ 


peaceful 
secondary boycott is a violation of Section 
8(b)(4)(A) of the statute and cannot be 
considered protected free speech in terms ot 
Section 8(c).* 
nized te 


Peaceful picketing is recog- 


the extent that the employer can 
not demand the removal of the picket line 
will barg that he 
fire strikers who engage in peaceful picket- 
The em 
vilifyving 


before he ain or cannot 





ing or refuse to reinstate them.° 
ployer violated the law by 


and 


assaulting, 


threatening union organizers and em 
ployees engaging in peaceful picketing at a 
construction even though 


behavior of the employer was not seen by 


site some of the 


other employees. It was assumed that these 


1 National Maritime Union, 78 NLRB 871 


(1948). 


2 Denver Building & Construction Trades 


Council (Henry Shore), 90 NLRB 1768 (1950) 
Electrical Workers, Local 501 v. NLRB, 17 
LABOR CASES { 65,626, 181 F. 2d 60 (CA-10 


1950) 

‘Carpenters and Joiners, 
Kansas City (Wadsworth 
Inc.), 81 NLRB 802 (1949) 

5 Service Metal Industries, 96 NLRB 10 
(1951): Hazen and Jaeger Funeral Home, 95 
NLRB 1034 (1951): The Gould Mersereau Com- 
pany, Inc., 75 NLRB 784 (1948). 

* McBride Construction Company, 
bor Law Reports (4th Ed.), * 56,081 
No. 184 (1959). 


District Council of 
Building Company, 


5°"CCH La 
122 NLRB 


Picketing 


employees would learn of the employer's 


because of the smallness of the 
project and the community, and their close 


proximity to the assaults. 


activities 


However, even if 
the employees did not become aware of the 
violence and threats of violence this behavior 
detrimental to their rights.* 


was Statutory 


just calling a strike and 
picketing by persons other than employees 


Furthermore, 


to induce the withdrawing of a decertifica- 
tion petition is not per se a violation of the 
law.’ It is legal for unions to picket inde- 
pendent operators because they are not 
employers within the meaning and intent of 
the statute. Also, it is not a 
the law to picket a municipal dock or to 
picket railroad property to induce dock 
workers and railway employees not to handle 


violation of 


hot goods, since the municipal corporation 
dock 


employees are not 


is not an employer and the workers 


and railway employees 


in terms of the law 


Refusal to cross a picket line established 


at an employer's plant in protest against 
discriminatory discharge of an employee is 
not illegal ognized that this is the 
that 


support, and make common cause with, em 


It is rec 


traditional way employees aid and 


ployees engaged in a strike.” If an em 
ployee refuses in the regular course of his 
duty to cross a lawfui picket line estab 


lished at the 


even 


plant of another employer, 


though he is not a member of the 
cannot legally be dis 
that 


constitutes a partial strike. 


picketing union, he 


such behavior 


Chis 


concerted activity is protected by the stat 


charged on the theory 


form ot 
ute. However, the employer can require 
the employee to choose between performing 
his duty or vacating his job as a striker would 
and, thus, make 


room for a replacement.” 


On the other hand, it has been established 
that a 


dispute 


group oft employees who have no 


with their employer and refuse to 


cross a picket line set up at the plant where 
* Painters, District Council 6 
Company), 97 NLRB 654 (1951) 

* Teamsters, Local 327 (B and S Motor Lines, 
Inc.), 116 NLRB 955 (1956) 
* Automobile Workers, 
Makers Importing 
267 (1956) 


(The Higbee 


Local §& (Paper 
Company, Inc.), 116 NLRB 
Lumber and Sawmill Workers, Local 
2409 (Great Northern Railway 
CCH Labor Law Reports (4th 
122 NLRB, No. 164 (1959) 

” West Coast Casket Company, Inc 
820 (1951) 

" Rockaway News Supply Company, Inc., 95 
NLRB 336 (1951) 


Company), 5 
Ed.), { 56,058 


, 97 NLRB 





Tt CHAIRMAN of the Section 
of Labor Relations of the Ameri- 
can Bar Association, William J. Isaac- 
son, is opposed to changing the 
existing law in regard to organiza- 
tional and recognition picketing. In 
an article in the Spring, 1959 issue of 
the Buffalo Law Review, he writes: 


“ |. . it is submitted that a case has 
not now been made out by those who 
advocate a change. There has been 
no proper showing that the needs of 
the organized in relation to the unor- 
ganized have diminished, or, converse- 
ly, that the needs of the unorganized 
require greater protection of their 
right to refrain from unionization. 


they work by a union that calls an economic 
strike, even though they act on the basis 
legitimately be demoted, 
engage in the concerted 


of principle, can 
since they do not 
activity for their mutual aid and protection 
Section 7 of the 
that a union 


and are not protected by 
law.” It has also been ruled 
cannot expel an employee from the union 
for failure to honor a picket line at another 
plant and then demand his discharge. Such 
behavior on the part of the union is a vio- 
lation of the statute; if the employer heeds 
the demand of the union he is guilty of an 
unfair practice.” 


The important problem of the Board has 
determine what factors and what 
activities make picketing illegal 
and objectionable. In adjudicating this mat- 
ter, this body has stressed that the legality 
of strikes and picketing is to be determined 
activities are 


been to 
behavior 


by the way these concerted 
carried on or by the conduct of the pickets, 
the objectives involved in the picketing, the 
situs of the picketing, and the reaction of 
the primary employer and the neutral em- 
ployer, the and the 
closely associated with these activities. 


employees customers 


In deciding the issue of the legality of 
picketing in the area of industrial relations, 
emphasis is placed upon the conduct of the 


% NLRB v. Illinois Bell Telephone Company, 


19 LABOR CASES ‘ 66,338, 
1951). 


189 F. 2d 124 (CA-7, 


% Clara-Val Packing Company, 87 NLRB 703 


(1949). 

“4 United Mine Workers, District 31 (B. H. 
Swaney, Inc.), 95 NLRB 546 (1951); United 
Mine Workers, District 50, Local 12824 (Eagle 
Manufacturing Company), 112 NLRB 74 (1955). 
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“In the interplay of economic forces 
in our free society, unionized employ- 
ees should continue to have the rights 
now accorded them to protect their 
group interests by resort to peaceful 
picketing and other traditional chan- 
nels of communication. So too, free- 
dom for the interchange of ideas 
remains a basic value in our economic 
sphere as well as in our political 
sphere. To draw the line about union 
activities more tightly than is pres- 
ently the case and to deny unionized 
employees their traditional means of 
communication is inconsistent with 
the constitutional guarantees of free- 
dom of expression.” 


union engaged in the 
If the picketing is ac 


behavior as 


employees and the 
picketing activity 

companied by such 
threats of 
cross the picket line or continue to work, 
property damag?, 


physical 
assaults, violence if employees 
interference with the em 
ployees’ ingress into the plant or their egress 
from it, 
lowing and attempting to force them 
and the workers 
in the picketing are guilty of coercion and 
restraint in violation of the law Hit-and 
run walkouts and picketing which are meant 
to harass the employer are not protected 
by the statute.” The union 
the iaw by unreasonable interference or by 


or intimidation by employees fo 
off the 


road, the union involved 


4 


also violates 
misconduct on the picket line in the presence 
of strikers, even though 
directed toward the 
pendent contractors 
since this conduct could deter those engaged 
work from forsaking the 
and work.” The 


is privileged to discharge, or refuse 


such behavior is 


supervisors and inde 


and not the strikers, 
in the 
strike 
ployer 
to reinstate, employees who assault others 


stoppage 


returning to em- 


on the picket line or who bar persons from 
the struck plant who are legally entitled to 
work, since such behavior is illegal.” How- 
ever, it is made clear that conduct of pickets 
which is considered to be earnest and peace- 
ful and the engaging in friendly attempts to 


% Pacific Telephone and Telegraph Company, 
107 NLRB 1547 (1954). 

% Woodworkers, Local S-426 and S-429 (W. T 
Smith Lumber Company), 116 NLRB 507 
(1956). 

7 The International Nickel Company, Inc., 
77 NLRB 286 (1948): Nashville Corporation, 94 
NLRB 1567 (1951); Morris Fishman and Sons, 
Inc., 5 CCH Labor Law Reports (4th Ed.), 
{ 56,160, 122 NLRB, No. 165 (1959). 
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induce workers to refrain from functioning 
in the struck plants do not constitute 
unlawful restraint or coercion within the 
meaning and intent of Section 8(b)(1)(A) 
of the statute.” 

The test determine 
picketing is illegal or when it violates the 
statute is whether the picketing, whether 
violence is involved, 


used to when mass 


or not restrains 01 
coerces employees in the exercising of their 
rights guaranteed in the Taft-Hartley Act 
The number of pickets is significant or has 
relevance only as it bars nonstrikers trom 
entering or leaving the plant or if the ob- 
conduct of the picketing is in- 
and egress of the 


jective and 
tended to bar 
Violence in any 
regardless of the 


ingress 
employees. form is con 
sidered 
of participants in the picket line.” 


coercive number 
There- 
fore, picketing by 20 pickets before a 23-foot- 
wide entrance has been held not coercive- 
even where all of the rank and file workers 
refuse to cross the picket line—if none ot 
the pickets engage in violence or make any 
threats; if the workers are informed by those 
picketing that 
plant; and if supervisors are not molested 
when through the picket line 

Neither illegal 


picketing for as many as 300 workers, ove 


they are free to enter the 
they go 

was it considered mass 
to engage in picketing 
that 


reas¢ mable 


a distance of 300 feet, 


where there was no _ evidence such 


behavior failed to allow a and 


sate area for the workers who desired to 
piant or 
activity did not obstruct 
egress trom, the plant and no attempt was 
made to intimidate any 


wanted to go through the picket line.” 


enter the where such concerted 


ingress to, o1 
employee who 
It has been established that if the abuse 
ot nonstrikers by workers engaged in mass 
picketing does not exceed name-calling and 
vocally vented resentment, it is not coercion 
and restraint, and does not violate Section 
8(c) of the Act. However, such conduct of 
pickets as following strikebreakers through 
the town violates Section 8(b)(1)(A), re 
whether such behavior fails to 
prevent the strikebreakers from 
Also mass picketing that obstructs the cus 
forcibly 


gardless of 
working 


tomary entrance into the plant or 
blocks the plant entrance against nonstrikers’ 
automobiles is illegal restraint.* 

(Colonial Hardwood 
84 NLRB 563 (1949) 
1150 (Cory Cor- 
United Pack- 
Zeigler, 
Ed.), 


8% Furniture Workers 
Fleoring Companu, Inc.), 

”% Flectrical Workers, Local 
poration), 84 NLRB 972 (1949): 
inghouse Workers, Local 680 (R. L. 
Inc.), 5 CCH Labor Law Reports (4th 
{ 56,160, 123 NLRB, No. 53 (1959). 

* Electrical Workers (Ryan Construction Cor- 
poration), 85 NLRB 417 (1949) 


Picketing 


For some time the problem of the legality 
ot picketing by minority unions has been 
considered by the Board his minority 
picketing involves an interpretation of Sec- 
tion 8(b)(1)(A) of the statute. In its earliet 
this semijudicial ruled that 


the objectives of this section were to pre 


decisions body 
vent violence and intimidation of employees, 
threats and 

However, in the Curtis Brothers, 
it was established that picketing 
unlawful restraint 


and coercion to torce them to 
join unions 
Inc. case,” 
by minority unions is 


and even if no other union has 


been certified or if no other illegality is in 
volved, because this type of picketing pushes 


coercion, 


an unwanted union upon employees and it 
employer to engage in unfair 
that the 


forces the 


labor practices. It was reasoned 


union wanted to handicap the employer by 
suffer losses which 


making him economic 


would also work an economic hardship upon 


his employees, since their economic financial 


security would be affected negatively. Suc 


failure of such picketing does not 


cess o1 


lessen its coercion le gally | his doctrine 


does not apply so long as the union repre 


sents the majority of the employees. Then 
destroy the em 


effect 


the union can impair or 


ployer’s business regardless of the 


upon the working employees 

This regarded 
for either recognition or the 
illegal if the 
the employees in the bar 


Curtis doctrine picketing 
union shop as 
being union did not represent 
the majority of 
gaining unit. It empliasized the problem of 
eligibility of replaced strikers to vote in an 
limit the 


extended it to 


Furthermore, it did not 
to picketing but 


election 
doctrine 


other pressure methods used by the union 


against the employer directly and the union 


indirectly Some of these union pressure 


methods are appeals to customers, con 


sumer-boycott campaigns and untair lists 


In this Curtis decision it was recognized by 
that 
Section &(b)(1)(A) 


the Board some balancing of the re 


strictions in and other 


sections—such as those relating to free 


speech, strikes and self-organization—must 
behavior was not 


Cast No 
influ 


such 


required in 


be conside red, but 
this 
Board 


necessary or 


doubt, in this ruling, the was 


District Council 
Company), % 


Painters, 
Construction 


' Carpenters and 
10 (Fairmount 
NLRB 969 (1951) 
= Longshoremen’s Union 79 NLRB 1487 
(1948): United Mine Workers of America, Dis- 
trict 2 (M. F. Fetterolf Coal Company), 103 
NLRB 1572 (1953): Furniture Workers, Local 
40 (Brooklyn Spring Corporation 113 NLRB 
815 (1955) 
119 NLRB 232 (1957) 
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enced by the possibility that this form of 
concerted activity might place the employer 
in a precarious position, If he accepted the 
minority union’s demand, he would be guilty 
of unlawfully assisting the tnion; if he re- 
fused, his business might be affected nega- 
tively. 


has 
has 


Curtis 
severe 


Since this ruling, the Board 
been rather upon unions and 
developed some powerful obstacles to union 
organization. For example, it has been es- 
tablished that it is unlawful restraint 
coercion for a union to engage in otherwise- 
peaceful picketing for recognition 
contract if it represent the 
jority of the employees in the appropriate 
bargaining unit.“ Such behavior is an un- 
lawful attempt to cause the employer to 
discriminate against employees.” Further- 
more, recognition picketing by a minority 
union, which involves appealing to union 
customers and putting the employer’s name 
list, to obtain a 


and 


and a 


does not ma- 


on a “we do not patronize” 
union shop agreement is unlawful restraint 
and coercion as designated in the statute 
because it attempts to force management to 
discriminate against nonunion employees 
by making union membership a condition of 
employment.” 


The unlawful 
recognition and union 
union not representing the majority of the 
employees in the unit is not removed by 
notifying the employer that the picketing is 
not for 
for organization. 
the union involved does not use any of the 
traditional organization methods that have 
been developed in the field of labor rela- 
tions.” <A decertified union cannot legally 
picket for recognition, since it does not 
represent the majority of the employees in 
the unit, even though it 
majority of all the employees. 
jority status shown 


picketing for 
shop clauses by a 


purpose of 


recognition purposes, but is solely 


Especially is this true if 


represents the 
This ma- 
cannot be because re- 
Local 506 (Ruffalos Trucking 
NLRB 1268 (1958); 
Rider and Sons), 


“4 Teamsters, 
Service Company), 119 
Teamsters, Local 912 (H. A. 
120 NLRB 1577 (1958); Department Store 
Employees Union, Local 1100 (Lane Bryant 
San Francisco, Inc.), 5 CCH Labor Law Re- 
ports (4th Ed.), {§ 55,680, 121 NLRB, No. 86 
(1958): Steelworkers Union, Local 5367 (Cosper 
Manufacturing Company), 5 CCH Labor Law 
Reports (4th Ed.), { 56,120, 123 NLRB, No. 27 
(1959); Retail Clerks International Association, 
Local 1595, (J. C. Penney Company), 120 NLRB 
1535 (1958) 

% Teamsters, 
Manufacturing 
(1958). 

2° Machinists, Lodge 9425 (Alloy Manufactur- 
ing Company), 119 NLRB 307 (1957); Electrical 
Workers, Local 1922 (Mid Island Electrical 
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(Biltmore Furniture 
NLRB 1728 


Local 196 
Corporation), 120 


placed strikers are not eligible to vote. A 
union majority is determined by the ma- 
jority of those who make up the electorate 
in the appropriate bargaining unit. Those 
who are disfranchised because they are 
strikers and are not entitled to reinstatement 
are not eligible to vote in a certification 
election.” In the Rubber Workers Union 
(O'Sullivan Rubber Corporation) decision ™ 
the Board recently ruled that the Curtis 
doctrine applied to bar the union’s picketing 
and consumer boycott against the company. 
The union had lost the representation elec- 
tion after an economic strike and the union 
members had been replaced and were, there- 
fore, not eligible to vote. 


In a recent decision” a circuit court of 
appeals reversed the Board’s ruling in the 
Curtis case and held that peaceful picket- 
ing by a minority union to obtain recogni- 
tion as the bargaining agent, if no other 
union has been properly certified, does not 
violate Section 8(b)(1)(A) of the statute. 
It was definitely held that this section does 
make it an unfair 


coerce employees in the exercising of their 


practice to restrain o1 


rights outlined in the act, but this does not 
apply to peaceful picketing for recognition 
or for union organization It noted 
that this reasoning is limited by the provi- 
Section 8(b)(4)(C) 
picketing 
certified, 


was 


incorporated in 
which make illegal 
if another union The 
court contended that any other interpreta- 
tion of Section 8(b)(1)(A) would make 
Section 8(b)(4)(C) redundant and would 
invalidate Section 13, which prohibits inter- 
ference with the right to strike only under 
It was pointed out 


sions 
recognition 


has been 


certain circumstances. 
that for ten years the Board had respected 
the court’s present interpretation. 


Another circuit court ™ refused to substan- 


tiate the Board’s philosophy pertaining to 
used by minority 


The 


activities 
union 


the pressure 


unions to force recognition 


Sales Corporation), 5 CCH Labor Law Re- 


(4th Ed.), 
Operating 
Machinery 


{ 55,968, 122 
Engineers, 
Company), 119 


NLRB, No. 105 
Local 12 (Shep- 
NLRB 320 


ports 
(1959) : 
herd 

(1957) 

27 Teamsters, Local 420 
120 NLRB 135 (1958). 

* Machinists Association, Local Lodge 311 and 
District Lodge 94 (Machinery Overhaul Com- 
pany), 5 CCH Labor Law Reports (4th Ed.), 
{ 55,762, 121i NLRB, No. 153 (1958). 

*5 CCH Labor Law Reports (4th 
§ 55,799, 121 NLRB, No. 185 (1958). 

”“ Teamsters, Local 639 v. NLRB (Curtis 
Brothers, Inc.), 36 LABOR CASES { 65,030 (CA 
D. of C., 1958) 

1 NLRB v. 
turing Company), 263 F. 2d 796 


(Fisk and Mason), 


Ed.) 


IAM, Lodge 942 (Alloy Manufac- 
(CA-9, 1959). 
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Board contended that 
employer’s name ona “ 
list, and the urging of customers not to do 
business with him constituted indirect but 
effective coercion of the employer and the 
This behavior caused the com- 


the placing of the 
we do not patronize” 


employees. 
pany to suffer economic losses that the union 
wanted to inflict and it, in turn, endangered 
both the earnings and the jobs of the plant 
employees. The court conceded that pick 
eting to obtain a union shop agreement when 
the union had no majority violates the stat- 
ute. However, such behavior 
not to do busi- 


involved in the 


patterns as 
the soliciting of customers 
with the employer 

dispute and the putting of his name on the 
“we do not patronize” list do not violate 
Section 8(b)(1)(A) of the law. This be 
havior is a legal exercise of the right of free 
First Amendment 
which holds 


minority 
reviewed by the 


ness 


speech guaranteed in the 


that 
union 


This Curtts doctrine, 


recognition picketing by a 
is illegal, will definitely be 
United 
future In the 
continued to apply this standard in a number 


Court in tl 
Board has 


States Supreme le near 


meantime the 


regardless of the refusal of the 
Court of Appeals for the 


oft cases 
United 
District of 
However, minority picketing for objectives 


states 


Columbia to agree with them 


other than recognition does not constit 


unlawful restraint or coercion 


Board’s standards, othe 


In terms of the 
peaceful picketing is often considered 


wise 


illegal if such picketing is conducted to a 


complish or to realize unlawful objectives. 


It has been emphasized that the objective 


of the picketing should be rather directly 


related to the interests of the strikers and 


that such concerted activity should not be 


vith the rights guar- 


Section 7 of the 


conducted to interfere 
to employees in 
or primarily to cause economic loss 
applying 
held that 


‘ 


unless the em 


to the employer. However, in 
8(b)(4)(A), it has 
picket 


from doing 


section been 
threats to 


ployvers 


projects 


refrain business with 


2 United Transports, Inc., 5 CCH Labor Law 
Reports (4th Ed.), § 56,192, 123 NLRB, No. 60 
(1959): United Hatters Union (Louisville Cap 
Company), 5 CCH Labor Law Reports (4th 
Ed.), § 56,169, 123 NLRB, No. 74 (1959): Radio 
Broadcast Technicians Union, Local 1264 
(WKRG-TV, Inc.), 5 CCH Labor Law Reports 
(4th Ed.), 756,161, 123 NLRB, No. 55 (1959) 

Electrical Workers, Local 501, AFL (Samuel 
Langer), 82 NLRB 1028 (1949) 

* Denver Building and Construction 
Council, 82 NLRB 1195 (1949) 

* NLRB v. Denver Building and Construction 
Trades Council, 192 F. 2d 577 (CA-10, 1951). 


Trades 


Picketing 


nonunion contractors are not illegal because 
this phase of the law bars actual behavior, 
but not threats to realize 
* Picketing to further sec- 
tree 


objectives covered 
by this section 
protected by 

Peaceful picket 
which both 


employe d is 


ondary boycotts is not 


speech rights in the law 


ing at construction projects on 


union and nonunion men are 


not an expression oO! views «¢ opinions 


within the free 
if the 


the discharge of nonunion 


speech guarantee of the act 
objective ofr the pk ketin s to tore 
men and to fore: 
Neither 
employer's own 
dus 


the hiring of only union employees 


is it legal to picket at the 


premises if the objective is to force i 


trial owners to become union members 


1 


Actual picketing and threats of economic 


action against an employer to force him to 


recognize an illegal union security clause or 


to accept a discriminatory hiring contract 


violate the law because such objectives 


would require the employe: 


against employees It 


unlawful secondary bove« 


picket to force a con pany 
agreement with another 


require the employer to 


gain with a union th 


certified.” 


In adjudicating 
picketing for uni 


nm purposes, 


ing tor a unton to induce 


in order to coerce an employer 


las bee 


its union if another union h 
appropriate 


has been establis! 


certified as the 
A rule 


picket 


plant 
another unior 
certified as il 
individual is a labor 
meaning and inten 
oi the 


ganization” is 


statute because 


intendes l 
at t Joard certifi 


gaining agent tl 


union claims. th picketing 


ibstant 


Teamsters, AFL (Lakeview Creamery Com 
pany), 107 NLRB 601 (1953) 

? Medford Building and Construction Council 
Kogap Lumber Industries 96 NLRB 165 
(1951); Morse Brothers, 118 NLRB 1312 (1957) 

* Ios Angeles Building and Construction 
Trades Council Standard Oil of 
105 NLRB 868 (1953) 

' Teamsters, Local Wetz Transporta 
tion), 117 NLRB 1666 (1957): United Construc- 
tion Workers, UMW, District Kanawha Coal 
Operators Association), 94 NLRB 1731 (1951) 

” Knit Goods Workers, 117 NLRB 1468 (1957) 


California), 
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claim by demonstrating that it employed or 
used the usual or customary organizing de- 
vices that have been developed in the area 
of labor relations.” 

Furthermore it is illegal to picket the 
employer’s premises, during a recognition 
strike, to force the recognition of a union 
as the bargaining agent if another union 
has been duly certified, regardless of the 
picketing union’s claim that the employer 
was guilty of interference during the cer- 
tification election.” It is considered im- 
material or irrelevant whether the picket 
signs state or indicate that the picketing is 
for organizational purposes only, whether 
the efforts of the union are successful or 
not or whether the union realizes its ob- 
jective of recognition.” 


It is a violation of the secondary boycott 
provisions of the statute to engage in pick- 
eting to cause employees of neutral em- 
ployers not to buy or handle [ 
struck employers.“ Especially is this true 
if the picketing takes place on the neutral 
employer’s premises while the trucks of the 
struck present and if the 
struck employer’s permanent premises are 
available to the union. If the motive or 
objective of the picketing at the premises of 
induce the 

transport 


goods ot 


employers are 


employer is to 

employees of suppliers not to 
goods to the secondary employer in order 
to force the latter to cease doing business 
with the primary employer until he 
nizes the union, such concerted activity vio 
lates the secondary boycott provisions of 
the statute.” Also, if the purpose of the 
picketing is to cause union employees of 
neutral employers to walk off the job or to 
refuse to work with the struck employer’s 
employees in order to force union recogni 


the sec mdary 


recog- 


tion, it is considered a secondary boycott.” 
Such picketing extends the union’s objectives 
to force the neutral employers to cease do- 
ing business with the struck or primary 
employers and to cause these employers to 

‘* Garment Workers, Local 155 (Packard Knit- 
wear, Inc.), 118 NLRB 577 (1957): Garment 
Workers, Local 66 (Gemsco, Inc.), 111 NLRB 
82 (1955). 

“ Teamsters, Local 41 (Union Chevrolet Com- 
pany), 96 NLRB 957 (1951): Teamsters, Local 
626 (Lewis Food Company), 115 NLRB 890 
(1956): Teamsters, Local 728 (Baggett Trans- 
portation Company), 5 CCH Labor Law Re- 
ports (4th Ed.), { 56,347, 121 NLRB, No. 15 
(1958). 

“ Bakery and Confectionery Workers, Local 
25 (Kings Bakery, Inc.), 116 NLRB 290 (1956) 

“ Teamsters, Local 976, and Joint Council 67 
(Cache Valley Dairy Association), 116 NLRB 
220 (1956): Teamsters, Local 390 (U and Me 
Transfer), 119 NLRB 852 (1957) 
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“‘Man must work. That is as certain 
cs the sun. But he may work grudg- 
ingly or he may work gratefully; he 
may work as a man or he may work 
as a machine. There is no work so 
rude that he may not exalt it; no 
work so impassive that he may not 
breathe a soul into it; no work so 
dull that he may not enliven it.’’ 


—Henry Giles 





hire union men only or to recognize the 


union." 

In adjudicating this matter, the Board 
reasoned that unlawful picketing by unions 
and 
not constitute 
though threats of union disciplinary action 
are involved. Violations of the secondary 
boycott provisions of the act do not in them 
selves constitute coercion of employees. Threats 
of disciplinary action come within the mean 
ing and intent of Section 8(b)(1)(A). This 
with the right to 


to handle “hot” goods do 
restraint, even 


requests not 
coercion or 


section endows the union 
formulate its own rules concerning the ac- 
union member 
a recognized rule that 
secondary boycott provi- 
unlawful picketing 


quisition and retention of 


ship.” It is also 
violation of the 
sions of the statute by 
in order to persuade employees of neutral 
employers not to handle or process struck 
employers’ goods cannot be validated be 
cause “hot cargo” 
porated in collective bargaining agreements 
union and the neutral 


clauses have been incor 


negotiated by the 


employers; consequently, these hot cargo 


clauses are no defense to such behavior.” 


In its, attempt to clarify the legality of 
picketing, the 


conduct of the 


Board has not only empha 


sized the pickets and the 

* Teamsters, Local 691 (Morgan Drive-Away, 
Inc.). 5 CCH Labor Law Reports (4th Ed.) 
{ 55,755, 121 NLRB, No. 132 (1958). 

* Operating Engineers, Local 12 (Crook Com- 
pany), 115 NLRB 23 (1956): Bricklayers, Local 
1 (J. Hilbert Sapp, Inc.), 119 NLRB 1466 
(1958) 

" Hod Carriers, Local 930 (The Kroger Com- 
pany), 119 NLRB 469 (1957): Teamsters, Local 
135 (Marsh Foodliners, Inc.), 114 NLRB 639 
(1959). 

‘ Teamsters, Local 886 
Machine Works Company), 115 
(1956) 

*” Teamsters, Local 1535 (Capital Paper Com- 
pany), 117 NLRB 635 (1957): Operating En- 
gineers, Local 406 (Jahncke Service, Inc.), 120 
NLRB 1741 (1958) 


(American Iron and 
NLRB 800 
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objective of the picketing, but it has focused 
attention upon the situs or the locality 
where the picketing takes place. Picketing 
which is conducted at the immediate prem- 
ises of the employer involved in the labor 
dispute with the union relative to union 
organization and recognition for collective 
bargaining purposes is considered to be pri- 
mary picketing and is protected by the 
Taft-Hartley Act. This includes picketing 
of any portion of the employer’s premises 
where secondary employers are performing 
work if the union makes it that its 
dispute is with the primary employer.” 
Also, it is legitimate to picket the employer’s 
property even if the union 
sent any of the employees of the employer.” 
If the primary picketing induces employees 
of other employers not to transact business 
at a certain place or if the picketing has 
secondary effects, it is not transformed into 


clear 


does not repre- 


behavior.” Therefore, 


it is illegal to refuse to reinstate employees 


unlawful secondary 


who engage 
which 


in primary picketing activities 
work stoppage among 
neutral or secondary 
the 


result in a 
the employees of a 
employer working at 


premises of the 


primary employer.” 
This reasoning has been upheld by a cir 


ruled that picketing at 
even if it induces em 


cuit court which 


the primary situs, 
ployees of an independent contractor to 
is legal unless it can be demon 
the picketing had no legitimate 
with the strike.“ The 
had _ held purpose of tl 


tne 
picke ting was to 


cease work, 
strated that 
relation primary 
that the 


cause Or 


Board 
induce con 


tractors to refrain from doing business 


with the struck employer. In this decision 


the court emphasized that if picketing 


is for the purpose of effectuating a valid 


strike against a employer 


“ob- 


criterion to usé 


primary primary 


and is conducted at his premises, an 


ject” test 1s not a proper 


to determine whether or not the concerted 


activity is in violation of the secondary 


NLRB 9 (1951); 
112 NLRB 


” Deena Artware, Inc., 95 
Teamsters, Local 249 (Crump, Inc.), 
311 (1955) 

3 Carpenters and Joiners, 
Watson Company), 80 NLRB 533 

% Oil Workers (The Pure Oil 
NLRB 315 (1949) 

3% Deena Artware, Inc., 86 

4% Teamsters, Local 618 v. NLRB, 33 LABOR 
CASES {§ 71,081, 249 F. 2d 332 (CA-8, 1957) 

5 Teamsters, Local 270 (Diaz Drayage Com- 
pany), 117 NLRB 885 (1957); Teamsters, Local 
859 (Associated General Contractors of Amer- 
ica, Inc.), 110 NLRB 2192 (1954): Teamsters, 
Local (Ready Mixed Concrete Company), 
117 NLRB 1266 (1957); Associated Musicians 


Local 74 Ira A 
(1948) 
Company), 84 


NLRB 732 (1949) 


Picketing 





“| think we have had enough talk 
of ‘union dictatorship’ and ‘man- 
agement greed.’ "’ James P. Mitchell 





boycott provisions of the act contained in 
Section 8(b)(4)(A). 


In determining the legality of the situs 
of picketing, attention is focused upon the 
proper place to perform this type of con 
certed activity. Often it ruled 
that the picketing should 
the situs of the dispute or the plac e where 
the employed If the plant 
of the employer and not the construction 
considered to be the primary 
dispute, picketing should be limited 


has been 
take 


place at 


workers are 


site is situs 
of the 

to this 
the construction 
a struck employer make deliveries, 


Consequently, picketing at 


where the 


area 
site, trucks of 
instead 
of at his plants is a violation of the statute 
though the conducted 
the trucks are on 
site, the picketing is 
the trucks, and the 
through the 
with the other employees work 


the 


even picketing is 

the construc 
confined to the 
pickets do not 


com 


only when 
tion 
area of 
—except signs carried 
municate 
mg on projects.” 


Emphasis has been placed upon the point 
that a union violates the law by picketing 


struck 


secondary 


employer on the premises of 


employer or at the plants oft 
employer 


neutral employers if the struck 


has 


a permanent place of business becaus« 


th 


*h picketing demonstrates that 


intended to encou 


involved might have 


employees of secondary employers not 
handle hot 


to engage in 


goods or to encourage them 


work stoppages Che union 


s strike effectively or con 


message to other 


could publicize it 


vey its employees by 
peacefully picketing at the struck employer’ 


headquarters.” However. it is 


permanent | 


(Gotham Broadcasting Corporation), 110 NLRB 
2166 (1954) Sheet Metal Workers, Local 
Ww H Arthur Company), 115 NLRB 1137 
(1956) 

Steelworkers, Local 524 
Inc.), 116 NLRB 1470 (1956); Teamsters, Local 
84 (The Caradine Company, Inc.), 116 NLRB 
1559 (1956): Teamsters, Local Babcock and 
Lee Petroleum Transporters, Inc.), 117 NLRB 
1344 (1957) Teamsters, Local Eucli 
Foods, Inc.), 118 NLRB 130 (1957) Scobell 
Chemical Company, Inc., 5 CCH Labor Law 
Reports (4th Ed.), {§ 55,753, 121 NLRB, No. 146 
(1958): Hlectrical Workers, Local 11] Hydro 
Company), 5 CCH Labor Law Reports (4th 
Ed.), 55,629, 121 NLRB, No. 65 (1958) 


(Barry Controls, 
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reasoned that picketing at the construction 
site is not per se a violation of the Act 
even if the primary employer has a plant 
in the area that the union can and does 
picket, if the plant is located some distance 
from the town, if the primary 
employees are at the 
day to report for 
and if the construction site 
the dispute.” 


center of 
plant only twice a 
and to check out 
harbored the 


work 


situs of 

In dealing with the matter of common 
situs picketing the Board has established 
the rule that picketing at the site 
the primary employer has his regular place 
another 


where 
of operations on the premises of 
employer will not be tolerated unless it is 
that the dispute is with 
employer only and 
directed at neutral em 
especially empha- 
where the 
custom- 


clearly revealed 


the primary that the 
picketing is not 
ployers. This 
areas and 


rule is 
sized in occupations 


employees of neutral employers 
arily respect a picket line and consequently 
refuse to work.” In applying this rule, 
it has been held that common situs picket- 
ing which is extended or directed beyond 
the primary employer by the signs carried 
by the pickets which state that the entire 
job is unfair or by their behavior violates 


the secondary boycott provisions of the 
statute.” For 


union 


common situs picketing to 
is required to use rea 


minimize the 


be legal the 
sonable available ‘fforts to 
effects of the picketing upon the secondary 
or neutral employers.” 

This doctrine was more firmly entrenched 
in the / Workers (Furness Electri¢ 
Company) case," where it was held that com 


ectrical 
61 
mon situs picketing was unlawful secondary 
picketing even though it limited to 
the entrance to a construction The 
illegal was 


was 
area, 
because it 
when the pri- 


picketing was made 


not limited to the periods 


mary employer was functioning on _ the 


premises, the primary employer was not 
performing his normal business at the situs 
time the picketing 


displayed by 


during the entire was 
taking place and 
the pickets and their conduct did not reveal 


clearly that the dispute was limited to the 


the signs 


Paperhangers (Pittsburgh 
Plate Glass Company), 110 NLRB 455 (1954) 

*’* Teamsters, Local 135 (Hoosier Petroleum 
Company, Inc.), 106 NLRB 629 (1953): Sea- 
farers’ Union, Atlantic and Gulf District (Su- 
perior Derrick Corporation), 5 CCH Labor 
Law Reports (4th Ed.), { 55,849, 122 NLRB, 
No. 6 (1958). 

%®% Carpenters and Joiners, Local 55 (Profes- 
sional and Business Men’s Life Insurance Com- 
pany), 108 NLRB 363 (1954): Painters and 
Paperhangers, Local 1730, 109 NLRB 1163 
(1954). 


" Painters and 
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“The special environment in which 
both labor and management find 
themselves today, an environment 
created by the McClellan Committee 
hearings, by the recession, and by 
the 1958 election, is conducive to 
the thriving of extremist factions 
in both labor and management who 
attempt to pull their fellows away 
from the reasonable center and to- 
ward the lunatic fringes of society."’ 

—James P. Mitchell 





primary employer. Recently, it has been 
ruled that picketing at a construction project 
signs that did not 
dispute was with the 
unlawfully induced 


of neutral employers, 


clearly designate 


primary 


with 
that the 
employer only those 
employees, who saw 
the picket signs to refuse to work.” 

common situs picket 
purposes is 


On the other hand, 
organizational 
used to publicize the 
| 


ing for legal 
if the 


state clearly that t 


activity 


signs 


picke t 


1e Objective of the 
ing is to organize nonunion employees and if 


no effort is made to persuade union workers 


to refuse to cross the picket lines 


thus refrain from working. Such picketing 


is still considered legal even if the em 


neutral employers do retu 


ployees of the 


and the 
t] 


o cross the picket lines 


fails to order them to continue 
If the 

the effects upon neutral employers 
sidered to be incidental and 


picketing is peaceful and 
secondary.” 


been validated 
ruled 


reasoning has 
One ot 


This 


several circuits these 
the boycott provisions of that act 
make with 


to the 


common situs picketing, 
worker’s own employer, illegal i 


where it 


; 


conducted at a place attracts 
tention, and the 
dentally affects the 
merely 
could picket the 


concerted activity inci 


employees of neutra! 


employers, hecause the 


picket and primary 


headquarters, where he 


Another 


ployer’s private 


conducted most of his business.” 


101 (Retail Fruit 
Francisco, Inc 


© Retail Clerks, Local 
Dealers’ Association of San 
116 NLRB 856 (1956) 

*1 117 NLRB 437 (1957) 

® Hau Claire and Vicinity Building and Con- 
struction Trades Council (St. Bridget Catholic 
Congregation), 5 CCH Labor Law Reports 
(4th Ed.), § 56,045, 122 NLRB, No. 156 (1959) 

*® Baltimore Building and Construction Trades 
Council (Stover Steel Service), 198 NLRB 1575 
(1954). 

* Teamsters, Local 859 (Campbell Coal Com- 
pany) v. NLRB, 29 LABOR CASES { 69,594, 229 
F. 2d 514 (CA D. of C., 1955) 
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court ruled that picketing at the common 
protected by the statute if the 
picketing union does not direct its appeal 
to the employees of neutral employers, if 
the picketing takes place close to the pri- 
mary operations and if the 
signs carried reveal that the picketing is 
directed at the employer with whom the 
union is having a dispute A walkout 
of the neutral employees because of the 
picketing is incidental 
to the legal exercise of a statutory right. 
Very recently this reasoning was more firmly 


situs is 


employer's 


viewed as being 


entrenched by a circuit court. 


Common 
picketing l 


legal and 
the picke ts 


situs was considered 
permissible if signs carried by 

designated clearly the employer with which 
the union The that 
the picke ting had incidental effects, as the 


union 


was disputing fact 


had hoped, and that picketing con 

removed his 
from the 
picket 


employer 
employees 
the 


tinued after the 
nonsupervisory 


did 


into an 


area 


not transform legal line 


illegal one 


the statute 


employer 


It is not a _ violation of 
to picket the 


to turther a 


premises of one 


strike against another com 


or to picket common carriers which 


pany 
are trying to struck 


make 


case, 


deliver goods for 


employers if the business relations 


the employers allies. If this is the 


there is no neutral employer involved.” 


Employers are allies if their businesses 


» closely integrated that they consti 


one employer However, a contrac 


involved in a construction project is 


an ally of the secondary employer, 


is an independent contractor, even 


his work is laid out or designated 


1 


the secondary employer; an independ 


ent typewriter 


formed 


repair Compariy is not trans- 


into an ally of a struck typewriter 


because it repairs the company’s 


70 ( . 


these independent employers is a 


company 


typewriters. nsequently, picketing of 


violation 


he secondary boycott provisions of the 


® NLRB v. Teamsters, Local 
Company, Ltd.), 28 LABOR CASES 
F. 2d 205 (CA-5, 1955) 

Seafarers’ Union, Atlantic 
v. NLRB 
LABOR CASES 
of C., 1954) 

7 Teamsters, 
Company), 5 CCH Labor 
Ed.), § 55,782, 121 NLRB, No. 165 (1958): Team 

Local. 324 (Truck Operators League of 
Oregon), 5 CCH Labor Law Reports (4th Ed.), 
1 55,856, 122 NLRB, No. 7 (1958) 
Locals 249 and 
Company), 120 NLRB 155 


(Otis Massey 
{ 69,396, 


and Gulf District 
(Salt Dome Production Company), 36 
{ 65,190, 265 F. 2d 585 (CA D 

Local Backman Machine 
Law Reports (4th 


250 (Polar 
(1958) 


*® Teamsters, 
Water 


Picketing 


this alliance doctrine, the 
have analyzed the problem 
carefully. Potential common control, which 
is obviously 
not proot to 
neutral employer from the protection granted 
Section 8&(b)(4)(A) 


It Is reasoned 


In applying 
courts rather 
inherent in 
sufficient 


common owne!l 


ship, is prevent a 
and 
that 

mtrol 


to employers in 
(B) of the statute 
ownership and 


common common ¢ 


of the primary employer and the secondary 
employer are necessary to establish an ally 
relationship.” <A strike against 


violated the 


the 


union on 


a wholesale grocery company 
secondary boycott provisions of law 


by picketing retail stores and 


not 


urging cus 
tomers goods of the 
wholesale 


to purchase 
distributor 


retail stores 


were considered not to be allie Ss, but neutral, 


even though some of them sent men to 


perform the work of striking employees at 


Che 


concerted activities 


he struck warehouse picketing was 


legal 
section 


t a form of 


terms of 7 nor a lawful exer 
ree speech under the Constitution 
pe rmitted 


On the 
to picket a trucking firm that leased 


other hand, a union was 
trucks 
engaged 
the Phe 


independent 


but 


Irom an ownel! rat Wi 


in a labor dispute with 


trucking firm was neither an 


operator nor a neutral employet was 


nonneutral | 
Carriers 
, ' 
o closely 
reality allies 
main, customer picketi as been 
considered to be a ] oO ond 


For 


icketing 


ary boycott prov 


sions 
101 


example, it hi ruled 


rie prgimises 


been 
| department 
customer's plants 
pl yer’s cu emp! 
delivery ¢ 
employers wh 
employer is 
termined 
picketing 
employees 


line 


Trades 
Company), 108 


Denver Building Construction 
Council Climax 
NLRB 318 (1954) 
® Flectrical Workers, Local 45 Royal 

Company, Inc 111 NLRB 317 

J. G. Roy and Sons NLRB, 34 
LABOR CASES ‘ 71,249, 251 F. 2d 771 (CA-1 
1958) Bachman Machine NLRB, 
37 LABOR CASES § 65,454 

NLRB i Local Associated 
Wholesale of Dallas, Inc.), 36 LABO! 
{ 65,277, 264 F. 2d 642 (CA-5, 1959) 
Local fa NLRB, 36 
cA DD. &f € 1959} 


and 
Volybdenum 


Tupe 
writer (1955) 


Company % 
Company 1 


Teamsters 
Grocery 
CASES 

Teamsters, LABOR 
CASES { 65,: 





induce truck drivers not to make deliveries 
to customers of struck employers or to 
destroy customer relations between the 
struck employer or the employer who is 
disputing with the union and his customers, 
such concerted activity is illegal.“ Picket- 
ing the premises of customers of an em- 
ployer with whom the union is attempting 
to gain recognition using “unfair to labor” 
signs and revealing the low wages paid is 
illegal, even though this behavior is not 
accompanied by the inducing of the cus- 
tomer’s employees to cease work and no 
employee fails to cross the picket line.” 
A circuit court upheld this philosophy by 
ruling that the picketing of customers of 
struck employers violated the secondary 
boycott provisions of the statute. It re- 
fused to apply the ambulatory situs doc- 
trine because the employer had a permanent 
and available place of business that could 
have been picketed legally.” 

However, in dealing with this problem, 
the Board has considered the extenuating 
case. In 
been 


involved in the 
conditions it has 
illegal for the union 
trucks operated by 


circumstances 
considering these 
ruled that it is not 
to picket, peacefully, 
the employer involved in the dispute at 
the customer’s premises if the picketing 
is limited to the time when the employer's 
trucks are on the premises and also the 
occupied by trucks if, at the 
the picketing, the employer is 
normal business; if there 


area these 
time of 
engaged in his 
is no complaint from the secondary em- 
ployers that their business has been affected 
negatively; and if there is no other place 
in the city where the union can publicize 
its dispute with the primary employer.” 
Ambulatory or roving picketing necessi- 
tated the standards té 
regulate such concerted activity. When the 
situs of the labor dispute is ambulatory, 


establishment of 


picketing on the premises of secondary 


employers is primary picketing within the 


™ Teamsters, Local 191 (The Howland Dry 
Goods Company et al.), 85 NLRB 1037 (1949); 
Bakery Drivers, Local 276 (Capital Service, 
Inc.), 100 NLRB 1092 (1952); Teamsters, Local 
612 (Goodyear Tire and Rubber Company of 
Alabama), 112 NLRB 30 (1955); Brewery 
Workers, Local 366 (Adolph Coors Company), 
5 CCH Labor Law Reports (4th Ed.), { 55,615, 
121 NLRB, No. 35 (1958). 

% Carpenters and Joiners, Local 3128 (Met- 
ropolitan New York and New Jersey Casket 
Manufacturing Association), 114 NLRB 1329 
(1955). 

7 Brewery and Beverage Drivers and Work- 
ers, Local 67 v. NLRB, 27 LABOR CASES 
{ 69,023, 220 F. 2d 380 (CA D. of C., 1955). 

7 Teamsters, Local 807 (Schultz Refrigerated 
Service, Inc.), 87 NLRB 502 (1949) 
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(1) The 


limited 


meaning and intent of the law if: 
picketing is definitely and strictly 
to the periods when the situs of the trouble 
is located on the premises of secondary 
employers. (2) The primary employer is 
functioning in terms of his normal business 
at the situs. (3) The picketing is restricted 
to the location of the situs. (4) During the 
picketing it is clearly made known that the 
labor trouble is with the primary employer.” 
Under this doctrine a union can pursue the 
primary employer’s trucks to the premises 
of neutral employers, but it cannot legally 
induce others not to handle the goods 
delivered.” 

In applying this doctrine established con 
cerning the ambulatory situs of labor dis- 
putes, the Board has been quite rigid in 
its interpretation of this matter. Picketing 
at the premises of secondary or neutral 
employers when the primary employer’s 
trucks are on the must be re- 
stricted to times when the primary employer 


premises 


is engaged in normal business in the area; 
the picketing must be conducted close to 
the primary employer’s trucks or confined 
to their vicinity; and the picket signs must 
that the neutral 
employers are not being picketed nor co- 
erced.” If the ambulatory picketing is 
designed to interfere with the production 
of neutral employers or 
stop the 
hot goods, it is a violation of the 
even if the picketing is conducted as close 
to the trucks as possible and only when 


carry notices indicating 


actually does so 
handling of 
law, 


or is designed to 


the primary employer’s trucks are present 
at the situs.“ Furthermore, it is a violation 
of the law to picket the residences of non 
strikers and to picket the struck employer's 
route.* 


trucks along the delivery Z 
Also, it is illegal roving 
follow trucks of primary employers to the 


premises of neutral employers and to picket 


picketing to 


them there if the primary employer has a 
permanent and fixed place of business where 
(Continued on page 644) 

*% Sailors’ Union of the Pacific (Moore Dry 
Dock Company), 92 NLRB 547 (1950) 

” Teamsters, Local 688 (Acme Paper 
pany), 5 CCH Labor Law Reports (4th 
{ 55,679, 121 NLRB, No. 88 (1958) 

“ Teamsters, Local 145 (Howland Dry Goods 
Company), 97 NLRB 123 (1951): Teamsters, 
Local 554 (Clark Brothers Transfer Company 
and Coffey’s Transfer Company), 116 NLRB 
1891 (1956). 

‘| Teamsters, Local 657 (Southwestern Motor 
Transport, Inc.), 115 NLRB 981 (1956) 

% McKay Radio and Telegraph Company, /nc., 
96 NLRB 740 (1951): Teamsters, Local 39 
(Dixie Janitor Supply Company), 120 NLRB 
186 (1958). 


Com- 


Ed.), 
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Labor Arbitration and Its Critics 


By BENJAMIN AARON 





Here is an answer to some critics who have attacked almost every 
area of arbitration practice. The author believes that the besetting 
and least forgivable sin in the process is delay. The article, which 
was presented in a modified form at the annual meeting of the 
Administrative Referees Association in May, this year should be 
read with the one beginning at page 611, which suggests another 


answer to the critics. 


Mr. Aaron is associate director of the Institute 


of industrial Relations at the University of California, Los Angeles. 





begins an article 
Fortune, “have 


ae ABOR arbitrators,” 

4 in a recent 
never before been so much in demand—and 
widely criti- 


issue of 
have never before been so 
cized.”* The remainder of the 
based largely upon an anonymous polemic 
which appeared in an earlier issue of JUD 
Digest, a publication of the Industrial Union 
Department, AFL-CIO. The tone and con- 
tent of the latter article are indicated by its 
title, “Our Arbitrators.” * It is 
foolish, arbitrators 
unfair 


piece is 


Avaricious 
however, to single out 
and subject them to the kind of 
abuse heaped upon them by the unidentified 
author of the JUD Digest article. Labor 
arbitration is a complex institution in which 
unions, employees, employers, arbitrators 
more recently, the courts all play de 
My own feeling is that, on the 


and, 
cisive roles 
whole, the institution is working efficiently 
proved to be socially beneficial, 
unquestionably has its 


and has 
but it 
and abuses 
able, however, to arbitrators or to unions or 


weaknesses 
These are not solely attribut- 
to employers, or their representatives. The 
this article is to defend 
a number of unjustified 


purpose of labor 


arbitration against 
and discuss the 


criticisms and to identify 


principal defects of the system rather than 


the shortcomings of any single group of 
to offer a few 


those 


participants. I shall also try 
how 


constructive suggestions as to 
faults mav be corrected 

149 Fortune 199 (1959) 

24 IUD Digest 108 (1959). 

> “Arbitration and Industrial Jurisprudence,”’ 
81 Monthly Law Review 866, 867 (1958). 


Labor Arbitration 


First, let 
in somewhat 


us consider tne basic problems 


more realistic, and therefore 
in considerably less lurid, 


In recent months there 


terms than those 
currently in vogue. 
has been a rising tide of complaint about 
what is commonly referred to as “creeping 
legalism” in 
note of this 
Emanuel Stein, a respected and well-known 
“A frustrating kind 


arbitration. The key 
sounded by 


labor 

criticism was 
scholar and arbitrator 
of legalism has crept into labor relations,” 
Professor Stein said in a speech last year, 
“because the arbitrator has come to function 
like a judge and the parties have come to 
treat arbitration like litigation, with all the 
canons of construction familiar to the law 
of contracts.” * 

This 
and warmly 
Arbitration 
pearing in its 
tration Journal 


stricture was with approval 


American 


quoted 

seconded by the 
Association in an editorial ap- 
official publication, The Arbi 

The trend toward “creeping 
has already gone so far, said the 
“that 


is serious danger that 


legalism” 
reversed there 


arbitration will lose 


editorial, unless it is 


the very characteristics of speed, economy 


and informality that 
unions to prefer this method of grievance 


cause companies and 


settlement above all others.” * 

Many persons concerned about “creeping 
viewed with 
decision of the United 


Mills 


legalism” have also varying 
degrees of alarm the 


States Supreme Court in the Lincoln 


**‘Creeping Legalism in Labor Arbitration: 
An Editorial,"" 13 Arbitration Journal 129 
(1958) 








case. The Court there ruled, it will be 
recalled, that Section 301 of the Taft-Hart 
ley Act empowers the 
entertain suits involving violation of collec 


federal courts to 
tive bargaining agreements, including agree 
ments to arbitrate, and to fashion a body 
of substantive federal law to govern such 
That 
among 


causes of action. decision seems to 
have stimulated, 


acceleration of a previously existing trend 


other things, an 
toward litigating questions of arbitrability 
in the federal courts submitting 
them to arbitration. In a 
stances the courts have 
their merits 


nstead of 
number of in 


disposed of the 
purportedly 
arbitrability.‘ 


cases on while 
ruling on the issue of 
Much of the 


labor 
intrinsic 


unfavorable comment on 


arbitration has not 
value of the rather, it 
deubt on the wisdom or the 
thought to be 
activities 


questioned the 
process; 
has cast 


motives of those fostering 


a miscellany of and attitudes 
grouped indiscriminately 


ous epithet of 


under the invidi 


“creeping legalism.” Use of 
that rhetorical device is regrettable because 
it suggests something stealthy and unwhole- 
a condition to be resisted as strongly 
subversion.” We would be 


some 
as “creeping 
better advised, I submit, initially to concen 
particular atti- 


trate on the practices or 


tudes under attack; after they are identified 
and evaluated, 


to determine 


there will be time enough 


whether they are creeping, 


toddling or galloping 


Ignorance or forgetfulness of the protean 
nature of the 
the present 
tration. There has always been quite a wide 
variance 
flecting differences in point of view as to the 
Thus, 


institution is one reason for 


disalfection toward labor arbi 


among arbitration procedures, re 


objectives of th 
Stein 


proper 
when 


process 


Professor complains in part 
come to func 


overlooking 


because the “arbitrator has 


tion like a judge,” he may be 
the fact that 
of arbitration 
the principle 
“function like 
ten years ago, the 


some very successful systems 
established on 
arbitrator should 


In fact, just about 


have been 
that the 
a judge,” 


suggestion of George 


W. Taylor that in some instances an arbi 
trator might better serve as a mediator 
than as a judge‘ was denominated a heresy 
by the late J. Noble Braden, then the 


5’ Textile Workers Union of America v. Lin- 
coln Mills of Alabama, 32 LABOR CASEs { 70,733, 
353 U. S. 448 (1957). 

* For a recent horrendous example, see Steel- 


workers v. Warrior & Gulf Navigation Com- 
pany, 37 LABOR CASES { 65,675, 168 F. Supp. 
702 (DC Ala., 1958). 

’“Effectuating the Labor Contract Through 


Arbitration’ (address before second annual 
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Tribunal Vice President of the American 
Arbitration Association. In a_ published 
reply to Dr. Mr. Braden 
presented the official view of the 


Taylor’s article 
Associa- 


tion as follows: 


“From the beginning of its work, .. . 


[the Association] followed the historical 
and legal standard that arbitration is a 
quasi-judicial proceeding based upon the 
fundamental principies of arbitration law; 


submitted to 
presumed that the 
and mediation 
been exhausted and that the parties in dis 
pute just 
upon the facts and evidence.” 


and that when a matter is 


arbitration, it is 


good 


offices of conciliation have 


desire to have a decision based 


arbitrator, Mr. Braden 


“the judicial 


The function of the 
concluded, should be limited to 


”s 


determination of disputes. 


The question I am raising here is nothing 
than this: If the parties elect to limit 
duties to “the judicial de 


should we 


more 
the arbitrator's 
termination of disputes,” why 
their 
“creeping 
disturbing 

and 


denigrate decision by characterizing 
Similarly, what 
fact that 


employers “treat arbitration 


it as legalism”? 


about the some 


is so 


unions 


like litigation, with all the canons of con 
struction familiar to the law of contracts”? 
In the first place, the number of parties to 


whom that statement can be said to apply is 
stil] 
there is no 


relatively small. In the second place, 


reason to suppose that arm’s 


length, or even more belligerent, relation 


reflected in 
will not 


litigious approaches to 


ships- 


arbitration develop in time into 


something more constructive Finally, as 





Arch Cox has so persuasively argued, 
whether we like it or not, we must recog 
nize that collective agreements possess some 
of the basic elements of a commercial con 


tract; in the new era ushered in by Lincoln 


Vills, we must, as he says, “press on t 
show how [the] peculiar qualities [of 
the collective agreement | affect the appli 


cation of the normal principles of contract 


interpretation and enforcement.” * It would 
in other words—that on this point, 
fired at the 


Che evil does not lie in the 


appear- 


at least, Professor Stein has 


wrong target 
concept ot applying canons of construction, 
but in the act of applying the wrong ones 
meeting of the National Academy of Arbi 
trators, 1949), in The Profession of Labor Arbi- 
tration (1957). pb. 20 

’**The Function of the Arbitrator in 
Management Disputes,'' 4 Arbitration 
35, 40 (1949) 

* ‘The Legal Nature of Collective Bargaining 


Agreements,’’ 57 Michigan Law Review 1, 5 
(1958). 
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Once we shift our attention from these 
high-level abstractions to more immediate 
and specific problems, it is easier to see the 
merit in some of the criticisms directed at 
labor arbitration today. Even at this level, 
however, much of the emphasis 
seems to be misplaced. 
ample, the frequent charge that arbitration 
proceedings are tending more and more to 
resemble judicial trials. Generalizations of 
this kind are unreliable; no single person 
information to 


critical 
Consider, for ex- 


or organization has enough 
warrant making so sweeping an indictment. 
My own experience, as well as that of a 
number of my colleagues, leads me to be- 
lieve that arbitration proceedings are seldom 
more formal than conducted under 
the voluntary-labor-arbitration rules of the 
American Arbitration 
frequently considerably less so. 


those 
Association, and are 


informality 1s 
issue: The im 


In any case, formality v. 


not, or should not be, the 
portant procedure 


question is whether the 


adopted effectuates the purposes of the 


arbitration. Those purposes vary consider 
ably, depending upen the relationship be- 


tween the parties, the type of arbitration 
system they have developed, and the nature 
of the Accord 


ingly, the may 
informal 


question to be arbitrated 


arbitration proceeding range 


in character Irom an extremely 


session, resembling a collective-bargaining 
negotiation, with the arbitrator serving pri 
chairman or moderator, to a 
which the 


rule on 


marily as a 


formal hearing in arbitrator is 
called 


matters, 


upon to various procedural 


such as the admissibility of evi 
dence or the proper scope of cross-exami 
nation. While my 


proceeding that falls about midway between 


own preterence 1s for 


+ 


those extremes, I have participated in quite 


successful arbitrations in which the 


cedures were either so informal as to be 


so formal as to resemble 
appellate judicial 


almost anarchic or 
legal argument betore an 


tribunal. 


Use of Lawyers 


Let us turn, now, to a consideration ot 
the specific practices most frequently cited 
as lending an undesirable formalism to arbi 
The list 


other 


tration proceedings is a long one 
includes, 
labor 


insistence upon a verbatim tran- 


things, 
consultants as 


and among use of 


lawyers ot relations 
advocates; 
script; adherence to legal rules of evidence; 
posthearing briefs; and ex 
tensive authorities by both the 
parties and the arbitrator. Each of 
worth extended notice 


submission of 
citation of 
these 
than 


items 15S more 
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space permits, and the following comments 


are intended merely to place the respective 
practices in proper focus. 

What 
As a 


to a prejudice in 


about the 


protession, 


shall we say lawyers? 
that | admit 
their favor, but I am not 
blind to their faults. At their best, 
superb; at their worst, they are insupport 
that 
however, with respect to 


member of 
they are 


able. Is not statement equally valid, 


doctors, engineers, 
atomic scientists, generals or prize fighters ? 
What justification is 


simply because some lawyers or consultants 


there for saying that, 


impede arbitration hearings with needless 
and irritating formalities, it is an act of 
lunacy or bad taith to allow any of them 
to participate ! 
Use of Transcripts 

wo more short observations on this point 


are 1m order: 
First, labor arbitration is 
tends to 


a spec ialty, and 


experience weed out the incom 
petent practitioner and to perfect the abil 
ties of his abler colleague Most lawyers 
and consultants who devote considerabl 
time to arbitration work make substantial 
contributions to the effectuation of the 


process 


Second—in my experience at least 


wy we -, 
one 1s so legalistic as a layman 


imitating a 
Some of the wildest irrelevancies, 
roadblocks ot 


detours and most patently unfounded objections 


lawyer. 


most 


frustrating procedural 


[ have ever encountered in an arbitration 


proceeding were p efaced by the fateful 
“Ot course, M1 


i lawver, but 


Che principal objection to transcripts is 








predicated on their cost, hich is higt 

Is a separate pt! »blem, hich will be 

discussed later \ transcript c: I coursé 
a ae ’ 

be extremely helpiul, especially in protracted 

cases Or in those involving important con- 


flicts in 
wishes to 


testimony, in which the arbitrator 


concentrate his attention on the 


demeanor of the witnesses. On the other 


hand, they are, in my 


opinion, unnecessary 
in most cases, and their use does seem to 
bring out in the spokesmen for both parties 
that impulse, lurking in all of us, to have 
the last word 

Strict adherence to the legal rules of ev 

dence in arbitration proceedings would be 
manifestly absurd, but it has vet to be 
proved that this practice is followed in 
more than a tiny fraction of the cases 
Those rules of evidence that are observed 


are applied selectively and usually for a 
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sensible reason. Objections are seldom raised, 
for example, to leading a witness on direct 
examination, if the subject of his testimony 
is not in dispute; but objections are and 
should be made and sustained, if the wit- 
ness is being led in his testimony concerning 
a disputed and _ relevant fact. 
Similarly, objections to the admissibility of 
evidence are usually treated by the arbi- 
trator as going only to the weight of the 
matter and are thus quickly disposed of; 
but the making and upholding of an objec- 
tion to the admissibility of patently irrele- 


issue of 


vant evidence may save much time and 
avoid unnecessary complications. As in so 
many other criticisms of arbitration pro- 


cedures, the complaint about adherence to 
broad and indis 


rules 


evidence is too 
criminate; a number of 
the interests of fairness, speed and orderli 
ness, and they ought to be invoked more— 
not less—frequently. 

The principal opposition to posthearing 
briefs, like that to the use of transcripts, 
springs from the belief that they add sub- 


rules of 


these serve 


stantially and unnecessarily to the cost of 
the proceeding. Resistance to the practice 
on other grounds seems to me unwise and, 
Oral summation 
hearing is not— 
an adequate sub 


indeed, incomprehensible 
at the conclusion of the 
save in the simple cases- 
stitute; the parties have not had 
time for reflection and for 
their arguments and the arbitrator may be 
too tired to derive much benefit from what 


sulhicient 
organization ol 


One must sympathize with 
and 


is being said. 
complaints 
against the tedious 
procedure of rebuttals and surrebuttals, but 
summary of 


overwritten briefs 
time-consuming 


against 
and 


concise, written posi 


a single 
tion, submitted shortly after the conclusion 
of the hearing, is worth its weight in gold 
As a matter ot over the 
interpretation of specific provisions of col 


fact, disputes 
lective agreements which do not raise issues 
of fact can often be resolved speedily and 
briefs alone. 


econontically on the basis of 


Finally, we come to the matter of citation 


of authorities. Clearly, this is a much- 
abused practice which has the unfortunate 
characteristic of feeding upon itself. Thus, 
the parties may start things off by citing 


statutes, treatises, court decisions and arbi 
their respective 

though by no 
means all—then carry the process forward 
by checking the citations and 
them in their opinions, perhaps in 


awards to support 


Some arbitrators 


tration 
pe sitions. 


discussing 


order 


”~*'The Well-Aged Arbitration Case,’ 11 
Industrial & Labor Relations Review 262 (1958) 
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to demonstrate that they have done their 
homework conscientiously. After all, an 
arbitrator who receives from either or both 
parties a voluminous brief, crammed with 
citations to judicial decisions and arbitra- 
tion runs certain risks: If he 
neglects to check such citations and to 
mention them in his opinion, he may be 
accused of arrogance; if 
he takes the opposite course, he is likely 
to be charged with making a tiresome show 
of useless knowledge and of padding his 
fee as well. Seldom, however, are individual 
upon as binding 
find little 


awards, 


carelessness or 


relied 
confess I can 


cases specifically 


precedents, and ! 
justification for the practice. 

All the 
far thus 
uses and occasional abuses. 


discussed so 
their legitimate 
None of them, 
in my opinion, is so consistently, pervasively 
warrant the 


specific practices 


appear to have 


or egregiously abused as to 
unrestrained criticism of the type we have 
been witnessing lately. 

There is one discernible trend in private- 
settlement, that should 
with the gravity 
resisted to the fullest extent. I 
refer to the problem of delay. One of the 
labor arbitration 


how Crer, 
utmost 


disputes 
be viewed and 


possible 


prime virtues claimed for 
is that it offers a speedy method for resolv 
ing disputes. This is becoming less and 
less true. Arthur M. Ross found, by com 
paring a sample of cases in 1945-1946 with 
a sample in 1955-1956, that in the interven- 
ing decade the approximate average increase 
between 


in the amount of time 


and hearing was 12 per cent; between hear- 


grievance 


ing and decision, 65 per cent; and between 
grievance and decision, 52 per cent. Stated 
in terms of days elapsing between grievance 
and decision, the average for all cases was 
202 in 1955-1956, as opposed to 133 in 
1945-1946. Whereas in 1945-1946, two thirds 
of the grievances were finally disposed of 
within four after filing, ten years 
later only about a third were resolved that 


months 


more were dragged 


Equally de- 


quickly; 37 per cent 


out for more than six months 


pressing is the fact revealed by Ross’s 
figures that only 44 per cent of the arbitra- 
tion awards today are issued within 30 days 
of the hearing; a decade earlier the corre 

sponding figure was 72 per cent.” 
that employers, 


share the re 


It is at 


unions 


once apparent 


and arbitrators all 


sponsibility for this deplorable record, at 
least at the arbitration stage of the griev- 


ance procedure Let us consider the arbi- 
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first: Although the code of ethics 
and procedural standards for labor-manage- 
ment arbitration specifically states that the 


arbitrator “should render his award promptly 


trators 


within the time prescribed, if 

arbitrators do take excessive 
them habitually. Indeed, 
most of us who are active in the profession 


and 

. Loe oI 

any, many 
time—some_ of 


have erred in this respect more than once 
In all but the most exceptional situations, 30 
0 from 


days from the close of the hearing 
the receipt of a transcript or posthearing 
briefs seems to be the maximum reasonable 
time allowable to an arbitrator for the 
preparation and issuance of his decision; in 
many instances, especially disciplinary cases, 
it is too much 

Unfortunately, the arbitrator is not ex 
clusively in control of the time factor, either 
after the hearing. Some parties 
negotiate interminably over the time 
place of the hearing or over the terms of the 


submission after the dispute has been sub 


betore or 
and 


mitted to arbitration and the arbitrator has 
been The arbitrator is not only 
personally inconvenienced by tire- 
skirmishes, he is also powerless to 


selected 
those 
some 
terminate them. 

hearing, he cannot 
begin to until the 
briefs and transcript, if any, are submitted. 
Since the parties’ representatives are usu- 


Similarly, after the 


consider his decision 


ally overworked, they tend increasingly to 
agree upon longer periods in which to pre 


pare their posthearing briefs. In my ex 
perience that period has increased in the 
last decade from an average of a week 


or ten days to three or four weeks 

It is sometimes argued that the evils of 
arbitration have been exag 
gerated because in most 
is prejudiced by delay. If the 
told, nothing has been lost; 


this problem in 
cases neither side 
grievance is 
denied, we are 
if it 
the award will usually make the grievant 
whole. Such Olympian detachment may be 


is granted, retroactive application of 


suitable for professional practitioners, but 


the individual grievant, as well as the union 
management directly 


and representatives 


pardoned for taking a 


Win, lose or draw, they 


involved, may be 


less objective view 


want an answer and they usually want it 
quickly 
Of all the sins of labor arbitration, ex- 


cessive delay is, to me, the most besetting 


and the least forgivable. 
labor arbi 


‘he other criticism oft 


tration that | 


major 


wish to discuss is the charge 


a Pt. II, Sec. 5 
entirety in 5 


5 CCH Labor Law 
Labor Arbitration 


the code is reprinted in its 
Reports { 51,999 





that 
fact, becoming prohibitive. 


costs are much too high and ar>, in 
In my opinion, 
the concern over the rising costs of arbi 
tration is entirely justified; but 


the current discussion with respect both to 


much of 


causes and remedy seems to me very wide 
of the mark. 


If we ignore attacks, of which the JUD 
Digest article previously referred to is a 
prime example, we will find a substantial 


of agreement some as- 
the problem 
who understand the process agree that the 


should not be 


amount concerning 


pects of Thus, most people 


arbitration reduced 
to the point where there is no incentive to 
avoid it. trivial 
cases submitted to arbitration already. Th« 


costs of 


There are entirely too many 


surest way to reduce the costs of arbitra 
tion 1s to improve grievance procedure s and 
potential more carefully 


to screen cases 


that the 
s of arbitrators are not 


There is also general agreement 
average per-dieni fe« 
excessive, although in a number of indi 
vidual 


In every profession some practitioners charge 


cases they may be extremely high 


considerably more than the 
their 
number who do so is certainly not relatively 
than the 
doctors o1 


majority ot 


colleagues; among arbitrators, the 
corresponding number ot 


More 


identity of 


greater 
architects 
about the 
parties 


lawyers, over, 


there is no mystery 
and who employ 


full 


arbitrators, 
with 


these 
knowledge ot the 
The fact that the 


them do so 
extra expense envolved 


high-priced arbitrators are all in constant 
demand suggests that their services are 
considered to be well worth what they 
cost 

On the other hand, there is widespread 


concern over the unanticipated costs of 


arbitration arising out of 


hearing and 


CXCessive time 


consumed in the decision of a 
The 


participants in the 


given problem is a serious one 
and all 


share the responsibility for it 


case 


precess must 


The problem of arbitrating new contract 
terms is a special one, outside the 


of this article 


Che 


in terms ot 


purview 


costs we are discussing, measured 


time and money, begin when 


the decision is made to appeal an unsettled 
Until the 
parties are 


grievance to arbitration time of 


the hearing, the generally in 
complete control of the 


previously noted, many irritating and, often, 


procedure and, as 


inexcusable delays are the direct result of 
their inability or unwillingness to agre¢ 
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on the selection of an arbitrator, the date 


and place of hearing, and other details. 


The duration of the hearing, however, is 
jointly controlled by the arbitrator and the 
parties. An arbitrator may unduly prolong 
a hearing by failing to maintain decorum, 
by refusing to work more than a few hours 
by intruding persistently in the 
presentation of the case by the 


a day or 
respective 
parties. These things do happen, but not 


very often; an arbitrator guilty of such 
offenses is not likely to become overworked. 
In my experience most delays are caused 
by the parties, and the principal reason is 
their failure to agree in advance upon the 
precise issue to be decided and upon vari 
procedural Having 
with a number of my colleagues, 


most oft us 


checked 
| find that 
be en 


details 


have on many occasions 


forced to sit by for half a day or mor 
sought to agree on the 


about 


while the 
terms Of a 
lime 
the use of a transcript 


parties 


submission or wrangled 


limits for filing of briefs or about 


lranscripts, as everyone knows, are a 


very expensive item; very often the cost ot 
the transcript exceeds in amount the arbi 
trator’s fee. From time to time one hears 
rumors that a particular arbitrator insists 
on a transcript in every case, but every 
such story I have sought to verify has 
proved untrue. The overwhelming majorit 


of arbitrators leave the question of the us« 


of a transcript entirely to the parties; many, 


when asked, say they do not desire one 


extended beyond theit 
both par 
inept in thei 


Hearings are often 


necessary length because one o1 


poorly prepared oO 


ties are 
presentation. Persons opposed to the us 


ot lawyers or consultants in arbitration 
well ponder the question 


excluding them it 


proceedings may 
of whether it is worth 
the cost ts a dragged-out and poorly pre 
sented I do not mean to suggest, of 


case, 


course, that all laymen are incompetent o1 
that the best layman is necessarily inferior 
to the best 


conduct of 


consultant in the 
Neither 


convinced, 


lawyer or 
an arbitration proceeding 
proposition is true. I am how 
that the arbitration 
substantially reduced if the average amount 
and skill in 


ever, costs ot could be 


ot preparation presentation 
were improved. 

Che responsibility of the parties does not 
always end with the conclusion of the hear 
ing. Posthearing briefs 
problems of delay ind of 
I have previously 


give rise to the 
extra expense to 
which referred. Subject 
to these qualifications, however, the arbi 
trator is responsible for the amount of time 
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. if labor and management 
cannot live together as partners in a 
free enterprise, then neither will be 
able to live as freely as they would 
like. The free enterprise system will 
not remain free if a corrosive and 
stupid antagonism is allowed to be 
the base from which decisions are 





made."’ James P. Mitchell. 
involved in the study of the record and 
the preparation of the award and opinion. 
It cannot be denied that some arbitrators 


too much time or, what is 


charge tor 


take 


rs 
worse, 


more time than they have spent 


There is no excuse for such practices, just 





as there is no place in the profession for 
those who engage in them. Fortunately, 
the number of such offenders is relatively 


small—much too small to some of 


t 
gested recently to 


explain 


1€ impracticable schemes that have been sug 


restrain the alleged avarice 


of arbitrators 


Foremost among these proposals is the 


suggestion that writte1 vards and opinions 





ra ee 


be dispensed with and 

be directed to give 

ing orally, imme 
, apes 


it was the method followed 


nents of this plan assert that 


ing. The 
in the good old 
day a. when there were no protessionali arbi 


trators and when a local minister, judge, 


1 
x other public servant always accessible 


on a tew minutes’ notice and always willing 
services listene 


and 


1 to the arg 


then immediate 


to donate his 
the parties 


pronounced which of 


ments of 
them was right. Ox 
casionally, we are told, this Solomon could 
scribble his judgment on 


ie back of an old 


be persuaded to 
envelope, but that was 
anyone ver came to 


Truly 


so poignant as when it is fe 


the closest preparing 


nostalgia is neve 


It for 


a written opinion 
a condition 
that never existed 


Even if we were to accept this myth as 


reality, however, we would have to reconcile 
ourselves to the fact that those dear, dead 
days are indeed beyond recall Collective 





} ] 


agreements today are becoming increasingly 
ot problems 
that 


arbitrators, like me, 


complex and so is the majority 


to which they give rise I suspect 


most of my fellow 
would be 


of deciding the 


unwilling and, indeed, incapable 
average case at the conclu 
Time for and 
absolutely What 


most people do not realize, however, is that 


(Continued on page 645) 
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of Arbitration 


By SIDNEY L. CAHN 





One Way to Reduce the Cost 





The article beginning at page 605 makes certain suggestions for eliminat- 


ing many unnecessary costs of arbitration. 
of the personal experience of the writer. 
The author is an attorney in New York City. 


trial-stipulation procedure. 


This article is also born out 
He suggests a sort of pre- 





VI UCH has been written and more has 
} been said about the increasing cost of 


arbitration. This cost includes not only arbi- 


record fees and attorneys’ fees, 
arbitration 
people both 


presence n 


trators’ 


but also the 


fees, 
time, spent at the 


] 


hearing, of a large number of 


union and management—whose 


become ne dependent 


or may not essary, 
upon what testimony the other side may 


introduce. Many parties are inclined to pay, 


without objection, a high per-diem fee for 
an arbitrator who is capable of reducing the 
at the 


time 


issue to a minimum not only hearing 
award, but in the 


award 


and in his spent in 


preparing the 
The purpose of this 
extol the 


paper, however, is 
neither to 
rienced 


but to 


virtues of the 
arbitrator nor to condemn his high 
} 


fees, submit a modus operandi whereby, 
fairly experienced arbi 
12 cases can be heard in one 
that 
day. If this goal can be achieved, arbitrators’ 


with the use of a 
ght t 


day and an award 


trator, @ 


rendered very same 


tees, attorneys lees, Witnesses time, Tré 


cording fees, etc. can be materially reduced 


or in some cases even eliminated. Certainly, 


the cost ona per-cas¢ basis can be substan 


tially affected 


Much of the high c 
be laid at the feet of the parties themselves 
made to protracted 
resulting from the inexperience of the par 
to their sad lack of preparation for 


ost of arbitration can 


Reference is hearings 
ties or 
the hearing. In instances, the parties 
then find it “throw the book” 
at the arbitrator in the hope that one of the 


such 


necessary to 
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! 


blunderbuss’ pellets may hit 


ly increases 


ome Chis not 


arbitrators’ and attorneys’ 


} 


ol 


tees but, to a muc¢ greater extent, increases 


the cost of witnesses’ time and e time ol 
those union and company official hose 
presence is required to aid and assist in the 
presentation Of a grievance 

lo eliminate the engthy heari and to 
reduce the arbitrators’ fees na ¢ t-per 
case basis (which is the only true basis for 
determining the “cost” of an arbitrator’s 
ce). 2 speed up system Cal be utilized 
his system can be successft idopted by 
the parties n tt only in ad oc situations, but 
even more successlull\ ! in umpire setup 
I vhere the same i t egularly 
assigned 

This method 1 v advantage not 
t { ] ast ot l { ] 

(1) Botl parts ive the es lity 
O! pti lucing a 27 N Tac 

(2) The proceedi s ger i id 
Versary one but ri r t ascertain 
the adjustments required wit] e limits 
of the collective bargaining agreement 

(3) It achieves the cooperative solution 
f a mutual problem 

(4) It excludes the application of the 


rules of evidence 


(5) It eliminates the need for determining 


who “has the burde1 t proot r of going 


ror ward ‘i 
(6) It tends 


factual disputes 


elimination of 
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(7) It practically eliminates the necessity 


of examining witnesses (a time-consuming 


process). 
(8) It 
created by 
of all this, it 
minimum 


antagonisms 
result 


eliminates personal 


cross-examination; as a 
cuts the 


per-case cost to a 


Suggested Procedure 


The procedure consists of two parts: The 
first has to do with the parties before they 
appear in the arbitration hearing; the second 
is concerned with the actual hearing 


As to the first part, the basic objective is 
a complete disclosure, prior to the hearing, 
of all the facts pertinent to the grievance 
In the ordinary grievance machinery, it only 
both of 
the other 
them 


too frequently occurs that one or 
the parties withholds facts from 
in the hope of being able to “spring’” 
at the arbitration hearing and thus obtain an 
withholds the 


advantage or name of a 
witness who will become a 


With a failure completely to 


“surprise” one at 
the hearing 
facts to each other before 
tends to become a 


disclose available 
the hearing, arbitration 
lawsuit with a winner and a loser and the 
hearing only too frequently turns out to be 
a free Few, if 
any, parties approach arbitration to ascertain 


for-all with no holds barred. 
what adjustments are mutually necessary, 
within the framework of the collective bar- 
for the maintenance of 


gaining agreement, 


operations. 


In order to approach arbitration in this 
light, that is, 


facts prior to the hearing, it is necessary 


a complete disclosure of all 


for the arbitrator, in those cases where he is 
regularly assigned or where he acts as im 
partial chairman, to insist, prior to his very 
first case with the parties, on first discussing 
respective problems with union and man- 
agement representatives, including stewards 
and foremen. These discussions should be 
held at separate meetings. At the 
ascertaining the nature of their prob 


meetings, 
after 
lems, counsel is given as to the basis of a 
stable employer-employee relationship, that 
is, one which does not encompass a wWin-or- 
lose attitude, but itself with 
the solution of mutual problems. The union 


di es concern 


s told that before he files a griev 
must first obtain all the facts not 
the grievant, but also from the 


steward 
ance, he 
only from 
grievant’s co-workers in the presence of the 
grievant, for frequently the grievant’s ver- 
sion is colored, and understandably so, by 
his self-interest. If co-workers present facts 


in the grievant’s presence, it frequently 
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turns out that no real gripe exists, and one 
more arbitration “goes by the _ boards.” 
Stewards are advised that when they have 
all the facts and the grievance still appears 
to have merit, those facts must be carefully 
weighed and examined to determine what— 
if any—contractual provision has been vio- 
lated. Then and then only should the grievance 
be reduced to writing. Having ascertained 
all the 
which have been violated, it is recommended 


that all 


facts and the contract provisions 


and, in fact, insisted upon, such 


facts and contract provisions be disclosed 
in the written grievance. Union officials are 
that if this be done, the 


must make specific 


advised employer 
answer to each of the 
facts alleged and to the contractual conclu 
sions set forth in the grievance. This tactic 
will compel the employer to set forth in its 
facts it may have 


answer any additional 


ascertained and which it believes negates 


the grievance 

The employer is counseled that unless a 
grievance contains a full disclosure of facts 
and the contract allegedly vio 
lated, the 


the union for additional information 


provisions 


grievance should be returned to 


If the answer is not complete, the union 
is advised to return it for more information, 
stating specifically what is required. The 


answer must be exactly what it is called 
an answer to the precise facts which have 


been alleged in the grievance 


Narrows the Issue 


1 


By this procedure, each party is required 
to give more analytical thought to the griev 
ance and answer, a practice which frequently 
leads to an adjustment before the grievance 
reaches the final step of arbitration. If the 
grievance ultimately goes to an arbitrator 
and the both 


been fully disclosed, the arbitrator enters the 


contentions of parties have 


thorough understanding 


parties’ respective positions. Time 


hearing with a more 
of the 
need not be wasted in “educating” the arbi 
this 


results in a 


trator. In addition, exchange of in 


formation narrowing of the 


issue; again, considerable time and effort is 


conserved. 
Where 

cedure, 

still exists a 49 per 


parties have accepted this pro 


they frequently conclude that if 


there cent-51 per cent 
type of case (the arbitrator to call it as he 
, 


sees it), the grievance should be processed 


If, however, either party decides that he has 
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no better than an approximately 49 per cent 
chance of success, he is advised, if he can, to 
settle the case. If he determines that the 
percentage is less than approximately 40 pet 
cent, he is advised to withdraw or concede. 


Obviously, this prehearing procedure, re- 
sulting in a full and complete disclosure, 
ultimately leads to a short, concise hearing. 
By the time the last 
reached it will be found that 
factual disputes exist; if one does remain, it 
is to be handled by the arbitrator himself in 


grievance step is 


few, if any, 


the second step of the system 


Exchange of Documents 


Once the parties have accepted this ap 
proach, one further step, of prime importance 
and absolutely basic to the arbitration hear- 
Prior to the last 
the parties 


ing itself, is insisted upon. 
step in the grievance machinery, 
are required to—and do—exchange written 
Each document contains all the 
pertinent contractual argu 


documents 
tacts and eve ry 
ment the parties can make. This document, 
when exchanged prior to the last step in the 
grievance machinery, enables the top echelons 
of company and union to make a decided 
effort to resolve the grievance without arbi 
tration. If no settlement or 
these written documents art 


withdrawal is 
accomplished, 
sent to the arbitrator prior to the 
handed to him at the 


hearing 
or may be hearing 
It is 


parties are 


heartening to learn that when the 
required to exchange this in- 
formation, a substantial percentage of the 
grievances are either settled or withdrawn 
There is something about reducing a claim 
to writing and setting forth all the facts and 
which is conducive 


compels 


contractual arguments 


to settlement or withdrawal. It 


both sides to assess their strengths and 
weaknesses; generally, when the weaknesses 
outweigh the strengths, the case is settled 
or withdraw1 


Assuming, however, as happens in a small 
number of the filed, that both 
still of the opimien that the con 


grievances 


sides ire 


; 


tract language requires a determination of 


the dispute, the matter is then submitted 


arbitration. At the hearing, the parties, 


arbitrator their 


already sent the 


who have 


Written statements or are now submitting 


them, are eacl represented by a committee 


of two or three 
Reading of these documents | 
short 


~ 
NO witnesses ; 
y the arbitrator 


ire present 


period of 
with a full dis 


consumes a comparatively 
under this setup 
few, if any tactual disputes 


time, for 
closure of facts, 
remain. The dispute which is normally sub 


mitted is one which requires the application 
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ot contract language to what is a practically 
agreed-upon set of facts. The parties have 
been previously advised that by ascertaining 
the facts in advance, the differences to be 
arbitrated are generally limited to the appli 
cation of those facts to contract language 
This point is emphasized to the parties, for 
arbitrators are all too prone to decide cases 
on factual diflerences thus, on the 
veracity of witnesses—a determination which 
may well lead to 
Contract language, 
ceptable to such a reaction, and that is the 
burden which should be placed upon the 
arbitrator. The parties are told never, if it 
can be prevented, to permit an arbitrator to 


and, 
strained relationships 
however, is less sus 


avoid his basic obligation of contract inte: 


pretation by giving him an opportunity to 
render an award on a factual question or on 


the veracity of witnesses 

If, after reading the documents, 
that a factual dispute still exists, the 
trator calls the witnesses from both sides to 


it appears 
arbi- 
give their respective versions. Questioning 
of the witnesses is conducted by the arbi 
trator, for he is in an excellent position 
rapidly to get to the gist of the 

dispute, and neither side feels the 


develop any longer, by witnesses, 


matter in 

need to 
a lengthy 
historical background of facts and circum 
stances. “Examination” or “cross-examina 
tion” will generally be limited by the parties 
themselves to one or two questions only as 
an additional aid to the arbitrator’s ascet 
ft the After 


documents and listening to the testimony « 


tainment ¢ facts reading thx 


I 


arbitrator makes 


award is dictated 


the witnesses, if any, the 


an oral award. The oral 


into a dictating machine Chere is no state 


contentions ol 


i‘. 


ment of the facts nor of the 
either side (for these are already in the 


written documents) nor of any of the arb 
trator’s reasons for accepting or dismissi 
the various contentions. The award consi 


simply of one or two paragraphs setting 


2 


torth why the facts are governe: 


clauses of the contract and how thos 


clauses are interpreted. After the 


dictated, the employer takes the tape and 


reduces it to a document which is subs« 


quently signed by the arbitrator. It is then 
distributed to the parties kach part thus 
I is a complete record of the proceeding ul 


the award 
With this method of operation, the parties 


never teel that they have been hamper | 


intertered with in the presentation of ev 


dence or contractual arguments, tor if r 


ave failed to make out a Case in ner 








written statements, they well know that the results not only in a better understanding 
case will not warrant relief. Insofar as the between the parties and a greater mutual 
arbitrator is concerned, it is much easier respect for each other, but also eliminates 
for him to follow the written word than to — the delays which are so frequent in arbitra- 
listen to an oral presentation. The written tion hearings and which create dissatisfac 
statements enable him, if he desires, to ask tion, interfere with production and develop 
those questions which he believes will aid an excessive expenditure of time, money 
and ultimately assist him in rendering his and effort. The ability to “hear” eight or 
award. more cases per day readily reduces the cost 

This method of preparing and presenting Per Case. If such an approach is adopted, 
an arbitration case, though it entails a bit the parties no longer will have to worry 


more work in the preliminary stages than about the “excessive” cost of arbitration 


does the ordinary proceeding, ultimately [The End] 


MORE EMPLOYMENT 


As of the end of July, the Department remaining in substantial labor surplus 
of Labor’s Bureau of Employment Secu categories registered job gains during the 
rity announced that there were only 46 late spring although the improvements 
areas of substantial labor surplus as com were not large enough to remove them 
pared with 89 a year ago. This reflects from these groupings 
the removal of 14 major areas from the 
list of such areas during the month of 
July 


A major portion of the recent employ 
ment gains were reported by the bureau 


to represent seasonal expansions in con 


The bureau reported that surveys by struction, trade. service and related out 


state employment security agencies cov door, resort and amusement activi 


ering 149 major areas showed employ- Improvements in manufacturing also con 


ment had increased in almost all centers tributed to the job gains in some areas 
during the late spring, with 90 per cent Factory improvements were reported i1 
of the areas reporting employment levels 
higher than two years ago, prior to the 
recession, The bureau said that the area 


employment rise had been accompanied 


machinery and primary fabricated metals 
as well as in seasonal food processing 
and lumbering activities 


As to empioyer hiring 


] 


by a general tightening of labor supply 
veys also indicated that 


and an increase in local occupational 
shortages particularly in professional and ®&#!"5 would be primarily seasonal in 
skilled categories. The surveys covered character, with the bulk of the projected 
both current employment conditions and ‘Tease im nonmanutacturing activities 
employer hiring plans through mid-Sep- particularly trade, government (nonfed 
tember. According to the bureau, a re- Tl) and construction, Notwithstanding 
view of employer hiring plans expressed ‘SOME Teservations as a re sult of the un 
prior to the beginning of the steel strike certain steel situation at the time employ 
pointed to continued employment gains ers were inte rv iewed, employers in about 
over the next few months for four fifths ‘Wo thirds or the areas look for som« 
of the areas. gains in manufacturing. Food processing 

A July classification listing of the 149 and apparel, which customarily show 
major areas according to adequacy of ‘tTong uptrends at this time of the year, 
, in are expected to provide the largest mo- 
cluded 34 changes from May, all reflect mentum for a factory job rise. Many 
ing improved employment conditions and areas have scheduled increases in hard 
a tightening of labor supply. The surveys goods industries, including electrical, 
also showed that many of the areas still ordinance and shipbuilding 


labor supply, based on these surveys 
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Cost-of-Living Escalator Clauses —— 


Here and Abroad 


By JULES BACKMAN 





Professor Backman analyzes the use of escalator clauses in 16 countries 


and makes several timely comments on the inflationary effect of wage 


escalation. The author is Professor of Economics, New York University. 





a. GENERAL INCREASE in prices 
World War II and the postwar 
vears has led earners, 
bondholders and seek 
various types of escalators. Such escalation 
is designed to insulate the protected group 
erosive effect of inflation. Rising 
influence the magnitude 


during 
wage 
others to 


pensioners, 
refuge on 


against the 


living costs may 
of changes in wages in one of three ways 
(1) as one of the criteria considered in col 
lective bargaining,’ (2) by the use of re- 
opening clauses in collective bargaining con 
tracts * and (3) by automatic wage escalator 
sliding-scale arrangements. In 
attention is 


clauses 


clauses or 
this 
automatic 


devoted only to 
which are de 


whole or in 


article, 
escalator 

workers in 
deterioration in 


to protect 
part against the levels of 
living which accompany a rise in the cost of 
living 
The provisions of the plans in effect in 
various countries have been examined. These 
plans may be adopted as a result of collec 
tive bargaining or they may be imposed by 
legislative fiat. In some instances, 
been 
In other instances, 


Wart 


escalation has abandoned or signifi 


cantly modified. govern 


ment-imposed wage escalation has been 


replaced by clauses in collective-bargaining 

1Other criteria are wage comparisons, work- 
er's family budgets, productivity, ability to 
pay and economic environment For a full 
discussion of each of these criteria see Jules 
Backman Wage Determination § (Princeton, 
New Jersey, D. Van Nostrand & Company 
1959) 

Such reopening clauses may provide for a 
periodic review of wages as is often done in 
connection with contracts in the United States 


Escalator Clauses 


agreements. The specific provisions of pro 


different have been 
with 


those which relate to the 


grams In countries 


examined particular emphasis upon 


magnitude, timing 
and speed of wage adjustments 


Plans Under Collective Bargaining 


Private escalation appears to be used, o 
been used, in the United 
Canada, United Kingdom, Austria, Den 
Italy, Finland, Sweden, Israel, Nor 
Belgium. It is interesting to note 
h clauses have not been adopted in 
Gupta has pointed out 


West 


automatic ad 


to have States 
mark, 
way and 
that suc 
West Germany 


“Collective bargaining agreements in 
Germany do not provide for 
cost of living 


1920's. 


justments ot wages to the 


In the hyper-inflation of the 
period for wage revision under such agi 
months 


reduced from two 


1922, to a fortnig! 


ments 
1921, to one month in 
1923, and to one 


Was 


at the beginning of week 


by * middle of that year Agricultural 


wages were linked in 1923 to the prices of 
rye and potatoes, and industrial wages were 
often linked to some crude price 


The experience « 1e 1920’s has 


index 


made bust 


or may 


scales 


provide for a reconsideration of wage 
when the cost-of-living index rises by 
some predetermined amount as in Norway and 
Sweden 
The experience prior to World War II has 
been summarized in Bert Zoeteweij The Ad 
justment of Wages to Changes in the Cost of 
Living.’’ International Labour Review, August 
1952, pp. 90-91, 99 





and the Government extremely re 
luctant to permit any escalator provisions in 
collective bargaining agreement.’* (Italics 


supplied. ) 


nessnien 


In the United States escalation is 


only in 


wage 


used private collective-bargaining 


contracts. There is no government-imposed 
escalation currently, nor has the government 
mandated arrangements in the past 
At the beginning of 1959, about four million 
escalator 


such 


workers were covered by wage 
clauses.” 
During the post-World War II period, 


the number of workers covered by contracts 


clauses recorded considerable 


The 


index 


with these 


decline in the con 


its early postwar 


modest 
from 


variation 


sumer price 


peak in the summer of 1948 was accompanied 


by a similar decline in the use of escalator 
When the Korean War started only 
mainly in the 


clauses 
about half a million workers, 
Large ly 
that 


workers cov 


automobile industry, were covered 
as a result of the 
conflict the total 
ered rose to 3.5 million by September, 1952 


price rise during 


number of 


The following period of price stability wit 


nessed another decline in the popularity of 
these with the 
workers falling below two million by Janu 
1955. The 


was accompanied by a 


clauses number of covered 


ary, subsequent rise in prices 


new surge in the 
use of wage escalation. 
Escalator clauses in the United States are 
usually incorporated in long-term contracts 
Such be for three to five 


contracts may 


years. Generally they provide for annual 
increases in wages in adglition to periodic 
adjustments for changes in the Consumer 
Price such agreements is 
that between General Motors Corporation 
and the United Automobile Workers. The 


contract agreed upon in 1958 was for three 
years and provided for annual 


Index. J ypical ol 


wage increases 
of 2% per cent or six cents an hour, which 
ever was higher, plus quarterly changes of 
one cent an hour in wage rates for every 0.5 
change in the consumer index 


point price 


In Canada, also, a number of companies 
have contracts which include escalator clauses 
of Wage-Price 

Staff Papers 
Monetary 


*A. K. Sen Gupta, “Survey 
Links in Various Countries,"’ 
(Washington, D. C., International 
Fund, November, 1958), p. 357 

»Lily Mary David and Donald L. Helm 
“Deferred Increases and Escalator Clauses,”’ 
Monthly Labor Review, December 1958, p 
1364. 

* “Collective 
facturing Industries, 1956,’’ 
April, 1957, p. 461. 

* The Labour Gazette, 

’ Gupta, work cited at 


Agreements in Canadian Manu- 
The Labour Gazette, 


February, 1959, p. 118 
footnote 4, at p. 365 
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According to a study in 1956, 46 out of 458 
agreements in manufacturing industries con 
tained automatic escalator clauses. Out oi 
308,500 workers in those industries, 47,600 
or 5 per cent were covered by such con 
tracts.” Under the Canadian automobile in 
dustry formula a one-cent increase in wage 
rates was provided for every 0.6 point in- 
Price Index in the 
reached in 1958. Prior to that 
date the contract provided for a one-cent 


crease in the Consumer 
agreement 


increase for every 0.7 point increase in the 


Consumer Price Index.’ 
1957 


were in the 


that in about 
halt 
building trade in which changes were made 
annually) were covered by escalation in the 
United Kingdom. This was 
cent of the labor force.” As United 
States, a variety of plans seems to be in 
operation. However, many 
that no wage adjustment 
unless the cost-of-living 


estimated 
(about 


It has been 


2.5 million workers 


about 10 pei 


British contracts 
provide will be 
made index has 
some designated minimum amount 
points lt 


were est 


risen by 
which appears to range up to ten 
1958, sliding-scale arrangements 
cent of the 
Between 1948 and 


jut O 


mated to account for 9.6 per 


total increase in wages 
1957, the 


per cent to 19 per cent.” 


proportions ranged from alx 


under individual contract 


usually 


In Austria, 


“Such provisions require a rise in 


prices of the order of 5 to 10 per cent before 


a compensatory adjustment of wages can 


be applied. This is usually sufficient to e1 


sure that seasonal or purely temporary 


fluctuations do not lead to wage increases.’ 


instances (Italy, Denmark, Bel 
Israel), the 


In some 


gium, Sweden, Finland and 


agreements are negotiated on a _ national 
scale between representatives of all industry 
labor." In _ Italy, 


were made every tw 


and all adjustments in 


wages formerly months 


However, although workers were compen 


sated fully for increases in the cost of living, 


declines in the index were not to be accom 


panied by corresponding declines in wage 


unless the index fell more than four points 
' Ministry of Labour Gazette, January, 1959 
p. 3, and January issues for earlier years 
" Gupta, work cited at footnote 4, at p. 346 
'' Costantino Bresciani, Turroni, ‘‘Working of 
the Sliding Scale Applied to Wages in Italy,’’ 
Review of Economic Conditions in Italy, (Banco 
di Roma, November, 1956), pp. 6, 9-10 and 25; 
and Gupta, work cited at footnote 4, at p. 354 
" Luisa R. Sanseverino, ‘‘Collective Bargain- 
ing in Italy,’’ Contemporary Collective Bar- 
gaining in Seven Countries (Adolf Sturmthal, 
editor) (Cornell University, Institute of Interna- 
tional Industrial and Labor Relations, 1957), 
pp. 230-231. 
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The agreement was revised as of February 
1, 1957. The new agreement provides for 
changes in every three months in- 
stead of at two-month intervals. Wages are 
decreased when the index falls by one point 
or more, while for wage increases it must 
rise only 0.8 point. When the cost of living 
rises, wages are increased fairly promptly, 
the cut in 


wages 


but when living costs decline, 
wages is delayed for at least three months 
and becomes effective only if the index con 


tinues at the lower level 


In Denmark, wages may be revised twice 
basis of the cost-of-living in- 
\ designated 


a year on the 
dex date for January and July. 
cost-of-living bonus is granted for every six 
point change in the index. The increase in 
wages is about 1 per cent for every 1% pet 
Increases wert 
1959; no in 


The program 


cent rise in the index 


granted in 1957 and early in 
crease was necessary in 1958." 
earners 


1955, 


workers, wage 
1947 and 
increases accounted for slightly 


hourly 


covers white-collat 


and Between 
cost-of-living 
than half of the 
earnings of unskilled 


two fifths of the increase for skilled workers 


i4 
pensioners. 


more increases 1n 


workers and about 


In Belgium, since 1952, adjustments have 


been made only after the cost-of-living index 
has risen beyond some designated minimum 
Such adjust 


amount, usually 2.5 per cent 
ments are made every two or three months 


index for 
Howe ver 


on the basis of the average price 


the two- or three-month period 


“there are great differences between one 


industry and another 
was in effect 


was dis 


In Sweden, a sliding scale 


between 1939 and 1946, when it 
continued 

1939, under the influence 
situation, the leaders of the SAF 
Employers’ Confederation] 
Prade Union Federation | 


upon a 


“In December, 
of the war 
[Swedisl 
the LO [Swedisl 


and 


. 1 
and 


met togethet agreed national 


wage policy for the duration of the crisis 


The essence of this agreement was that at 
the end of each quartet 
agreements would be 
adjusted according to changes in the cost 
As a result of the 

central 


sliding 


all wage rates laid 


down in collective 


living index 


taken by organizations 
of living was incorporated 
1% International Financial News Survey, Feb- 
ruary 13, 1959, p. 248 

“4 International Financial 
gust 12, 1955, p. 52 

% Gupta, work cited at footnote 4, at p. 352 

*% Turroni, work cited at footnote 11, at pp 
9-10 

7B. C. Roberts 
War and Peace (London 
Allen & Unwin Ltd.), p. 87 


News Survey, Au 


National Wages Policy in 
Ruskin House 


George 
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One of the more serious results of de- 
tailed legislation, particularly at the 
Federal level, in employee relations is 
its tendency to create pressures for a 
static practice.—Gerry E. Morse, Vice 
President, Minneapolis-Honeywell Cor- 
poration. 





most of the 
autumn ol 


existing agreem 
1942 the cost of 
by thirty-three per cent 
under the 


above 
level, and, sliding-scale 


ment, wages had risen by about twe1 


per cent.” 


he lag in the rise in wages reflecte: 


fact that only 75 per cent ot the rise 
was allowed adjust 


living costs 


ments at the beginning 


about 50 per cent towar« 
period 

Wage escalation also is in effect in Isra 
[his 
early 1940's and applies to 


It has bee 


program has been in effect since 
a majority 


report d that 


Federation of Trade Uni 
Association of 


employed 


s | he 
e Manufacturers’ 
reached a new agreement on chan 


he cost of living lowance system 
agreement is for two years and is expect 
to contribute to greater pri vage stabili 
If the living index ri by 3 per 


cost oft . 
cent, be made 


adjustme nts 
previ 


wage 


every six months; stments 
had to be 


rise of only 


made every tl 


about 1.2 pe 


the index. However, if the index 


much as 5 per cent within a period 


] 


hs, an adjustment will be l 


mad 
he six-month period has elapsed.” 


In Norway, automatic escalation h; 


1940 an 


Under the 1940 arrangement w 


provided in two 
1949 
were to 
three fourths of the rise 
with adjustments to be 
months. “In 


periods 


receive Wage increases equ; 

in the cost of livi 
made every three 

latter 


April 1940, and 


fact, only one of thes 
increases Came into effect, in 
1 


nt int 


the Germans subsequently duce " 


stop.”™ For the 1945-1949 peri 


Ware 


(New York 
Economic and 


‘World Economic Survey, 195 
United Nations, Department of 
Social Affairs, 1958), p. 77 

International Financial News Survey 
ber 26, 1956, p. 136 

International Financial 
8, 1957, pp. 271-272. 

a J Inman, Trade Unionism and Wage 
Policy in Norway Since the War work cited 
at footnote 12, at p. 61 


Octo 


Vews Servey, March 
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wages were to be adjusted at six-month 
intervals whenever the cost-of-living index 
rose or fell by five points from the level of 
55.8 (1938 = 100). However, “the cost of 
living did not, in fact, rise so as to bring 
this arrangement into effect during the pe- 
riod 1945-1949."" Since 1949, collective 
bargaining agreements in Norway have pro- 
vided for a reopening whenever the cost-of- 
living index rose by a designated number of 
points. 


Government Programs 


Several countries have provided by law 
that wages of one or more groups of workers 
should be tied to changes in the cost of 
living. These countries include: Brazil, 
France, Australia, Canada, Finland, Den- 
mark, Switzerland and Chile. 


In Brazil and France, only minimum 
wages are adjusted to changes in the cost- 
of-living index. In Brazil, the adjustment is 
made once every two years. 

“The sharp increase in the Brazilian cost 
of living, especially in recent months, and 
amounting to 45 percent since minimum 
wages were last revised in August 1956, 
lent a special urgency to the biennial adjust 
ment of minimum wages in December. 


“Increases averaged 50 percent in the 
country as a whole, and more in some areas 
A separate rate is fixed by local commis 
several regions in the 
Brazil.”™ (Italics 


sions for each of 


various States of sup- 


plied.) 
The French program has been described 
as follows: 


“A law of 18th July, 1952, provides that 
each increase of 5 per cent or more in the 
Paris family consumption price index above 
its level in December, 1951, will be followed 
by a proportional increase in the national 
minimum wage. In the absence of excep 
tional circumstances, only one such increase 
in the minimum wage may take place in any 


” 24 


period of four months. 


did not provide for downward 
living de- 


The law 


adjustments when the cost of 


2 Article cited at footnote 21, at pp. 62-63 

2 Labor Developments Abroad (United States 
Department of Labor, Bureau of Labor Statis- 
tics, March, 1959), p. 2 


“E. W. Meiklereid, Economic and Commer- 
cial Conditions in France (London, Her Ma- 
jesty’s Stationery Office, June, 1953), p. 144. 

* Val R. Lorwin, The French Labor Move- 
ment (Harvard University Press, 1954), p. 223. 
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clined. No change in the minimum wage 
was necessary until August, 1957, because 
the government restrained the rise of living 
costs “by increases in subsidies and reduc- 
tions in indirect taxes; by mid-1957, the 
annual cost of these measures was some 
F 120 billion.”* The first change took 
place in August, 1957, when minimum wages 
were increased by 5.5 per cent. This increase 
“affected the wages of only 700,000-800,000 
workers .” In 1957, the law was 
changed so that an increase may take place 
if the cost-of-living index rises 2 per cent 
for at least two months.” As part of a new 
anti-inflation program adopted at the end of 
1958, escalator clauses in collective bargain 
ing agreements and covering wages above 
the minimum were voided by government 
edict.” Minimum wages continued to remain 
on the escalator. 

In Australia it was formerly provided in 
connection with federal awards, which cov 
ered about 50 per cent of the workers, that 
basic wages were adjusted fully each quarter 
for changes in the cost of living. However, 
in September, 1953, the Commonwealth 
Court of Conciliation and Arbitration “sus 
pended indefinitely” this system. According 
to a report by the United States Bureau of 
Labor Statistics: 

“The Court explained that, since the basic 
wage was no longer determined in terms of 
standard of living for an 
but rather in terms of the 


the minimum 
unskilled worker 
highest wage level the economy could sup 
port, all justification for continuing the ad 
justments removed. Future 


was wage-paying 


capacity of the Australian economy was re 
garded by the Court as uncertain, especially 
of the economy’s sensitivity to the 


Furthermore, 


in view 
course of international trade 
the Court stated, the national wage escalato: 
had revealed defects in the past 
few years, and the leveling off of 
prices provided an opportunity to abandon 
“> 


However, 


serious 


recent 


country 
follow 
effect of 


interest 


“some states in the 


have continued to apply it.” The 
ing Australian 


abandoning 


comment on. the 


wage escalation is of 


“One of the most serious obstacles hin 


dering a sound rate of expansion, coupled 


* International Financial News Survey, Au- 
gust 16, 1957, pp. 50-51 

‘Gupta, work cited at 
356-357 

** International Financial News Survey, Janu- 
ary 16, 1959, p. 213. 

* ‘Suspension of 
tralia,’’ Monthly 
1954, p. 177. 

” Work cited at footnote 18, at p. 77 


footnote 4, at pp 
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with high levels of employment and living 
standards, is the tendency for wage increases 
gains in productivity. 
post-war this 
measure 


to exceed 
In the 
all too 


expected 
immediate 
apparent, but 
of relief was provided 
pension of automatic cost-of-living adjust- 
ments to Federal wage awards in Septem- 
ber, 1953. Since this decision was taken, the 
upward spiral of reiail prices has slowed down, 
only gradually it is true, until a state of near 
equilibrium was achieved during the past year 
Certainly, it cannot be claimed that relative 
price stability be attributed solely to 
the suspension of automatic adjustments, 
but the subsequent moderation in price 
trends relatively gains in 


years was 
some 


following the sus- 


often 


can 


and the steady 
real wage rates appear to justify the action, 
and at the same time point strongly to the 
advantages of a uniform implementation of 
this decision in all States.” (Italics supplied. ) 


During World War II, 
for wage bonuses based on the cost-of-living 
The 
workers at or below 
Workers were divided 
$25 or 
full 
workers 


1 
Canada provided 
index as part of its wartime controls 
program applied to 
the rank of foreman 
into three Those earning 
weekly compensated for the 
proportionate rise in living 
earning between $1,300 and $3,000 annually 


groups 
less 


were 


costs: 


were compensated tor only part of the rise; 


workers earning above $3,000 received no 


protection. Small wage increases took place 
under this program in July, 1942, and Octo 
ber, 1943. The program was abandoned as 


of February 15, 1944.* 


In Finland, wage escalation was in effect 
post-World War II period until the 
1955. Wage only 
Wages were 
every 5 pet 
However, no 


in the 


end of escalation was 


partial raised only 3% per 


cent for rise in the cost 


downward 


cent 
of-living index 
was required unless the index 
After the 


Was 


adjustment 
fell by at least 
ernment-imposed 


10 per cent gov 


wage escalation 
negotiated 


upon. Ac 


1955, privately wart 


were 


minated in 


escalation clauses agreed 
cording to Gupta: 
and July 1957, 


cost of living rose by about 14 per cent 


“Between February 1956 
unemployment 


Finland’s 


As production declined, grew 


and the deterioration of interna 

1 Monthly Summary of Australian Conditions 
(The National Ban«x of Australasia Limited 
February 11, 1958), p. 3. 

?See Backman, The Price Control and Sub 
sidy Program In Canada (Washington, D. C 
The Brookings Institution, 1943), pp. 6-7, 45-48 
and Monthly Labor Review, August, 1945, p. 249 

Turroni, work cited at footnote 12, at pp. 
22-23 
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labor force growth from year to 
year is very uneven. In the 8 years 
from 1950 to 1958, growth averaged 
about three-fourth's of a million per- 
sons a year, but the increase ranged 
from less than 400,000 in one year to 
almost 1.5 million in another.—Ewan 
Clague. 





tional competitive position led to continuing 


The trade 
demanded 


balance of payments deficits 
which had previous! 
full compensation for the rise in the 
of living, scaled down their wage demands 
in the third quarter of 1957 to modest in 
creases of 14%-2 per cent for the year during 
the third quarter of 1957. Most of the new 
collective concluded dur 
ing the third quarter of 1957 and expiring 
at the end of 1958 also contain a two-third 
clause for any 
(Italics supplied.) 


unions, 


cost 


wage agreements 


compensation future wage 
increases.” ™ 
civil servants 


with 


In Denmark, salaries of 


are changed in accordance changes in 
living under a special law et 
acted June 6, 1946; othe: 


under 


the cost of 
wages are subject 
agreements 


and 


to escalation private 


Switzerland also provides civil servants 


living indemity 


VU auc 
1938 when leg 


islation was enacted providing “a linking of 


officials with a “cost of 


escalation has 


Experience in Chile. 
been in effect in Chile since 
occupations 


salary and wage levels in most 


to the cost of living.” ™ 


Under this program “at the beginning 


each year wages should be automatically 


adjusted by a percentage equal to the pr 


ceding year’s rise in the cost of 

Chus, through the tncrement in 

designed to offset the effects of price in 

further similar increases were brought 

as always happens in the familiar proce 
inflationary spiral. This did not permit 

any improvement in (Italics 


supplic d.) 


nomiina 


real wages.” 


Che adoption of the escalator clauss 
wages and salaries appears to have been an 


footnote 11, ; p. 354 
pp. 21 


‘Gupta, work cited at 
*> Turroni, work cited at footnote 12 
and 25 
* World Economic Report, 195 
United Nations, Department of 
Social Affairs, 1955), p. 82 
Economic Bulletin For 
tiago» Chile, United Nations 
p. 14 


54 (New York, 
Economic and 


Latin America (San- 
September, 1956) 
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important contributing factor to “a persis 
tent cost-wage spiral.” It has been reported 
that during the period from 1937 to 1956 
the wage rate had increased approximately 
6 per cent at the end of three years, 43 per 
cent at the end of six years, 250 per cent 
at the end of ten years, 1,012 per cent at the 
end of 15 years and 8,254 per cent at the 
end of 20 years.” 

In 1955, the Chilean government retained 
Klein and Saks, American consultants, to 
recommend a policy to end the inflation 
One of their key recommendations 
modification of the 
adopted has 


was a 
The 


described as 


wage escalator. 


program been 


follows 


“Chilean Law 12006, published in Diario 
Oficial on January 23, provides that any 
readjustment of wages and salaries of the 
public and private sectors during 1956 can- 
not be more than 50 per cent or less than 
44 per cent of the increase in the cost of 
living in 1955 and the first 15 days of Janu 
ary 1956.” ™ 
agreement that the 
inflationary 
The 


found 


substantial 
new program has reduced the 
impact of the former escalator clause. 
Economic Bulletin For Latin America 
that the modification of the escalator clause 
“tended to limit the monetary demand of a 
sector of the population, constituting 


There is 


large 
a decisive factor in retarding the progress of 
inflation.” “” (Italics supplied.) 


According to J. H. Wright: “The first 
practical step was taken in January, 1956, 
with a law which put a stop to the pernicious 
system of automatic wages and 
salaries to match the rise in the 
living. This checked the race between wages 
and prices. As a transitory relief for 1956 
increases of up to 50 per cent of the rise 
index in the previous 
were allowed. The measure was effec 

”" (Italics supplied.) 


increases in 
cost ot 


in the cost of living 
year 
tive 
lein-Saks program was adopted, 
increase in the Chilean cost of 


\fter the 
the rate of 
living was reduced markedly, as is shown 
at the top of the next column 


escalator clause 
apparently contributed to this result, but 
the extent of the contribution is not cleat 
In interpreting the Chilean situation it must 
be kept in mind that “in Chile, wage 


The modification of the 


rates 


chairman of the board, The 
Anaconda Company, Address prepared for dé 
livery before the Convention of the Interna- 
tional Union of Mine, Mill and Smelter Work- 
ers, Denver, Colorado, March 12, 1958. 

” International Financial News Survey, Feb 


ruary 17, 1956, p. 258 
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* Roy H. Glover, 


Annual Changes in Cost of Living 
in Chile 
(1953 100) 
Year-to-Year 
Percentage 
Changes 

73.0 
74.6 
56.0 
33.1 
19.9 


Cost-of-Living 
Index 
1954 173 
1955 302 
1956 47} 
1957 627 
1958 752 
Inter- 


Source International Monetary Fund 


national Financial Statistics 


actual pay ol 
industry, and 


are a indication of the 
the worker, since in 
agriculture and for manual as well as white 
usually constitute less 


workers’ 


poor 


mining, 


collar workers, they 
than 60 percent of the 
earnings 


overall 
lunches, bonuses, medi 
and other peripheral 
benefits accrue to workers depending on the 


Housing, 
cal care, recreation, 


industry and company concerned.” 


It appears that the escalator clause, which 
provided 100 per protection 
rising living costs for all workers 
ted importantly to the major inflation in 
Chile that the pace of 
slowed up when the magnitude of 


cent against 


contribu 
and inflation was 
escalation 


was sufficiently modified 


Mechanics of Escalation 


There are some interesting cé mparisons 
and contrasts between wage escalation plans 


in the United States and in other countries 


(1) In many countries, there is a lag built 
into the adjustment 
that the cost-of-living 


minimum 


process by requiring 


index must rise by 
amount before a 
effective No 
justment is provided until the cost-of-living 
Austria, 


cent in 


some Ware 


Increase becomes Wage ad 


5-10 per cent in 
Belgium, 3 pet 


index has risen by 
2%4 per cent in 
Denmark, 5 per cent 


two months), 


Israel, six points in 


in France (or 2 
five points in Norway, and one to ten points 
United Kingdom. In Italy, however 


changed when the 


per cent in 


in the 


wages are price index 


rises only 0.8 point. 


The situation in the United States, where 
many contracts provide for changes in wage 
rates when the Consumer Price Index fluctu 

* Work cited at footnote 37, at p. 14 

"J. H. Wright, Economic and Commercial 
Conditions in Chile, October, 1957 (London 
Her Majesty's Stationery Office, 1958), p 2 

* Foreign Labor Information; Labor in Chile 
(United States Department of Labor, Bureau 
of Labor Statistics, July, 1956), p. 14 
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ates by a fraction of a point, is markedly 
different. Thus, the automobile industry 
escalator one-cent- 


clause provides for a 


an-hour increase in wage rates when the 
Consumer Price Index rises by 0.5 point or 


about 0.4 per cent. 


General Motors’ formula, which 
adjustments in 


Under the 
provides for rates 
every 
of only one cent an hour between 1951 and 
1958 
Such 


wage 


three months, there were 12 changes 


decreases). 
take place 
escalation agreements in most 
Where provision is made 


increases and five 
would not 


(seven 
small 
under wage 


changes 


other countries 


for wage adjustments, every six months o 


longer, the cumulative rise in the Consumer 


increases in 
steel industry 


Index vield larger 


rates 


Price may 
Thus, under the 
four cost-of-living 
1957 and 1958 


ware 
contract the increases 


effective in were between 


three and five cents an hour 


similar lag is found in downward 


countries. No de 


(2) A 
adjustments in. several 


crease in wages due to a decline in prices 


took place in Finland unless the decline was 
at least 10 pet French program 
not provide for downward adjustments 
In Italy, 
a Wane 
only if the 
tinues to stay down 
“Another shortcoming of the Ital 
ian system is that a 
affects the 


cent. The 
does 
delay before 
effective and, 
index con 


there 1s a three-montl 
, 
1 


decrease yecomes 
cost-of-living 


Turroni has concluded 


then, 


serious 


drop in the cost of 


living only sliding scale very 


slightly, whereas the influence of a risé¢ 


is full and immediate 


While no spe cial 


included in Belgium, 


provision limiting de 
clines is “under a 
agreement, wages were not reduced 
early in 1955 although retail prices declined.” 
In the United 
permitted within limits provided 


special 


“4 


States downward adjust 
ments are 


in collective bargaining agreements. Usu 
ally, a substantial part of past of-living 
struc 


adjustments is frozen into the wage 


ture under new contracts and these cannot 


be reversed if the Consumer Price Index 
should fall sharply 


(3) In 
vided that wages would rise 


less than t 


some countries, it has been pro 
proportionately 
Thus, 


increased 1 per 


he rise in the cost of living 


in Denmark wage rates are 


everv 1% pet 


cent for ] cent rise 


Sweden 


to three fourths as 


prices, 
provided for increases 
large as 
Norway for increases three fou 
* Turroni, work cited at footnote 12, at p. 28 
“ Gupta, work cited at footnote 4, at p. 347 
*® Zoeteweij work cited at footnote 3 at 
p 100 


Escalator Clauses 


Finland for thirds as 
Chile originally provided for full ad 
later about 


50 per cent as pat 


and increases two 
large 
justment but reduced this to 
of an anti-inflation pro 
gram 
tected 


Chose earning above $3,000 a vear received 


The Canadian wartime bonus pro 


fully those earning less than $2 


no cost-of-living wage bonus while the in 


termediate group received partial protection 


Australia, 


instances, 


In other such as 


France, 


countries, 
Belgium (where, in some 
there is only partial compensation), Israel 


United Kingdom, the 


been for full protection against 


and the tendency has 
changes in 
similar to the 


states 


his is 
United 


the cost of living 


general practice in the 


(Belgium and | 
the magnitude of short-term 


(4) In two countries 
adjustments 


has been moderated by basing them upon 


the average price index for two- or three 


month periods instead of monthly indexes 


(5) The 


ments 


wage adjust 
1940 to 1948, 
I< land : 


time interval for 
widely 


adjusted ontl in 


varies 
Wages were 


In Italy, 


justments are OT were p 


Canada and 

ssible 
month intervals; Belgium, every 
three 


Norway, thre 


months; in France, four months; 
months and six mont! 

Denmark and_ Israel, 
in Chile, 


In the United Kingdom, 


every SIX mo 


and in Brazil, biennially 
about half of tl 


annually ; 
é 
covered workers are in the building industry 
most 


adjusts annually while 


other 


which 
ot the 
ments at 
states, 


Wakes 


workers may adjust 
] 


shorter intervals. In the United 


TeCCIiVe 


adjustments made quartet 


the automobile, auto ps 
implements ndustries 
he 


intervals in t 


meatpac king 


Summary and Conclusion 
\\ adage CSC. 


widely throug 
In some countri 


nhn 


uuntries ist! 


David and Helm, article cited at footnote 
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land) have abandoned it; and one courtry 
(Chile) has had to modify significantly its 
escalation program. 

Wage escalation programs in most for- 
eign countries usually provide for some lag 
in wage changes. This may be done by 
requiring that the cost-of-living index in- 
crease by some designated minimum per- 
centage or number of points before wages 
are adjusted, by permitting wage increases 
which compensate only partially for rising 
living costs or by measuring changes from 
an average of the cost-of-living index for 


in operation. Anti-inflation programs in at 
least two countries (Chile and France) have 
involved significant modifications of prior 
wage escalation programs. 


Automatic wage increases to 
for higher living costs are no different from 
other wage Thus, they may be 
viewed as part of the problem of wage in- 
flation. Whether wage inflation will 
tribute to price inflation, to reductions in 
profit margins and/or unemployment, de- 
pends upon the economic environment in 
which it occurs. 


compensate 


increases. 


con- 


two or more months instead of monthly. 
With one or two exceptions, wage adjust- 
ments are not made to compensate for frac- 
tional changes in the cost-of-living index, 
as is done in most important contracts in 
the United States. 


Escalator clauses appear to be most in- 
flationary when used in an environment 
characterized by monetary or fiscal inflation. 
In the absence of such developments, wage 
escalation could contribute to unemploy- 
ment. Neither of these two alternatives is 
desirable Under these conditions, 
question must be raised concerning the 
economic soundness of wage-escalation clauses 


[The End] 


The inflationary effect of wage escalation serious 
has been a matter of concern in 


most countries in which such programs are 


serious 


SHORTAGE OF MILLIONAIRES 


While there are more than 217 indians in the United States, that's 
all the millionaires the Commissioner of Internal Revenue can count from 
his records. The millionaire, like the Indian, is becoming a vanishing 
American. There aren't too many ordinary taxpayers in the next group— 
those who file returns showing adjusted gross income under $1 million 
but over $100,000. There are only 23,701 such lucky taxpayers. The 
adjusted gross income on the returns showing over $100,000 (million- 
aires included) totals $4,530,215,000. The average adjusted gross in- 
come for this group is $189,406.09. The members of this group seem to 
be on the point of extinction, because they represent only .05 per cent 
of the total number of tax returns filed. Most returns come from the 
$5,000-$10,000 group. This group files 29.1 per cent of the returns 
showing 42 per cent of the total adjusted gross income reported and 
pays 38.5 per cent of the income tax paid. 


The total adjusted gross income reported on the tax returns here 
under consideration amounted to $280 biilion, but because of the de- 
ductions and personal exemptions, only $148.3 billion of this amount 
is taxable. This figure is called a tax base, and in 1945 it represented 
33.1 per cent of personal income. In 1957 it represented 42.6 per cent, 
and this year it is estimated that the tax base will be 44 per cent of per- 
sonal income. In the last ten years, the individual income tax base has 
increased 189 per cent; and in the same period, personal income in- 
creased 118 per cent. 


The largest deduction on these returns is that attributed to personal 
exemptions, which in 1957 totaled $76.5 billion and which this year is 
likely to exceed $79 billion—which might mean that it is much easier 
to be born an Indian than to be born a millionaire. 
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The Political Alternatives 
of Labor 


By ALBERT A. BLUM 





Here is a discussion of the five possible courses of political action by 
unions: abstinence from politics, entry into politics on labor issues only, 
entry into politics on all issues through one of the major parties, organi- 


zation of a labor party, or syndicalism. 


The article concludes with 


a visit to limbo, where the author finds the ‘‘once exciting debate over 
the formation of a labor party’’ shaking hands with the outdated issue 


of the single tax. 


The author is assistant professor at the School of 


Business Administration of the American University in Washington, D. C. 





a° each national election approaches and 
‘\ then after the 

questions concerning political 
continually arise. Should the working people 
of America join and torm a 
party ; or should they work together and try to 
influence one or both of the old 
parties; or should they allow each toiler to act 
by himself while the unions try only to im- 
prove the economic lot of their members? 


vote has been 


labor’s role 


hands new 


control or 


The 1958 election, however, quieted the 
already-muted discussion about one of these 
alternatives—the formation of a labor party 
The apparent tremendous 
trade unions in working for specific candi- 
dates, for or individual and 
mainly within one of the two 
convinced most labor leaders of the correct- 
this That George Meany’s 
statement about the possibility of 
labor’s starting a new party 
echo from the past, a meaningless posture 
or, at best, a weak threat was made evident 
by the lack of real interest it provoked. No 
one took it seriously, particularly when the 
Walter Reuther attacked it 
One rarely hears the somewhat desperate 
talk about a new party as was heard prior 
to the 1948 election when nearly everyone, 
Truman, believed Dewey would win 
many Socialists have become Demo- 
crats except in New York where they be- 
came Liberals and since—unlike the Cheshire 
remains where 


success of the 
agalnst issues, 
parties has 
ness of tactic, 
recent 
was merely an 


more radical 


except 
Since 


cat, only the sneer once 


Political Alternatives 


counted, 


labor 


supporters of a 


there had been Communists in the 
movement, 


third party are no longer in the trade union 


these one-time 


movement 


Chis that the 
labor’s role in politics is at an end or that 
arguments should be 
commitment of labor 


does not mean debate on 


past forgotten Phe 
is now to political at 
the othet 
But it was not always 
first trade 
unions, labor leaders, rank-and-file members 
intellectuals have 
alternatives: complete labor 
politics; entry labor 
entry into politics on all issues, 


tion on all issues—through one or 
of the 


so Since the 


major parties 
formation of the 
and debated five possible 
abstinence of 
from into politics on 
issues only; 
but through one of the two major parties; 
and syndical 
tend to 


differ 


organization of a labor party; 


ism Though all these alternatives 


merge, there do exist certain basic 


ences among them 


Che first alternative was comple te opposi 
pure-and-simple 


Chis 


contused with syndicalism, for 


tion to labor in politics 


trade unionism or business unionism 
is not to be 
while it is true that supporters of both ideas 
did not to concern themselves 

their 


opposite poles. The business unionist wanted 


want unions 


with political affairs, goals were at 


the continuation of the present political and 


economic system; the other desired a most 


radical change in the structure of American 


society. Only a few employees believed in 
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syndicalism while some of the most promi- 
nent in America sup- 
ported pure-and-simple trade unionism. 


labor leaders once 

The business unionist’s faith was that the 
vote did not wages or shorten 
hours; collective bargaining and strikes did. 
Exertions in the political field only diverted 
employees’ minds and energies away from 
the important matter—namely, unionism. 
Politics, to this group, was the opiate of the 


increase 


masses.’ 

Influenced by Jatssez faire philosophy, 
these prominent labor leaders became con- 
vinced that government which governed 
least governed Unions pitted against 
capitalists in a fair fight could win a greater 
share of the nation’s wealth than they could 
if the government always interfered. More- 
over, politics would destroy the worker’s 
self-reliance, as he would tend to depend 
upon help from the nation rather than upon 
himself, 


best 


Through the veins of the pure-and-simple 
trade unionists flowed not only the blood 
of Adam Smith, but also that of Karl Marx. 
Strangely enough, this combination did not 
clot, but mixed well, for some of these labor 
leaders not only desired the noninterference 
of government, but also believed that it was 
a committee of the capitalist class; there- 


fore, the less it interfered, the better. 


This idea was strengthened by their analysis 
of the structure of the American govern- 
ment. If unions decided to enter politics, 
they would have to work on 50 fronts (51, 
if we now Hawaii), for not only 
would they have to act on the national level, 
but also in the states. This was an especially 
cogent argument when states were relatively 
important politically than they are 
today. Moreover, the workers, once having 
gained control of the legislature of a state 
or of the nation, would still be thwarted by 
the tripartite division of our government. 
The executive could veto a law sympathetic 
to labor or the courts could call it uncon- 
stitutional. The latter were treated 
with especial opprobrium, for many believed 
that the constitution safeguarded the inter- 
ests of the propertied class and that the 
courts formed the 
interests. 


The unionists further worried 
that even if a law favorable to labor man- 
aged to thread its way through all of these 
obstacles, it would in all probability be 
administered unfairly. They assumed that 


include 


more 


bodies 


bodyguards for these 


business 


1 For the most thorough and interesting treat- 


ment of the role labor has played in politics, 
see Marc Karson, American Labor Unions and 
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if labor became an effective pressure group, 
employers would also place pressure on the 
government, and that the 
could hope for would be a stalemate. 


best « mplk yyees 


Basically, these men feared government— 
American tradition, They feared it 
for the mentioned, They 
feared it they that laws 
passed by a legislature favorably disposed 
toward the wage earners would become the 
maximum—not the minimum—that the work- 
ers could gain. This helps explain the early 
opposition of the American Federation of 
Labor to a minimum-wage-and-maximum 
hour law. 


an old 
reasons already 


because believed 


However, the philosophy of the business 
unionist was not only one of fear, but also 
one of faith—a faith in the strength of 
unions, and the benefits they would bring 
Union activity was the only which 
could really improve the 
tions; politics would only 
energies, In unions—these para 
an old adage—there was strength 


action 
condi 
their 


workers’ 
dissipate 
laborers 

phrased 


Closely connected to the pure and-simple 
trade unionist were those who were willing 
to enter the political arena only 
problems, To this group, labor should judge 


over labor 
candidates in an election solely concerning 
their views about strikes, collective bargain 
ing, and the like. For example, in 1935, 
the New York State American Federation 
of Labor tabulated the votes of New York 
senators and representatives on these issues 
unemployment insurance, extension of work- 
men’s compensation, hmitation of injunc 
tions in labor disputes, increase of school 
attendance age, and the restriction of yellow 
with 
supported if 


Candidates otherwise 


might be 


dog contracts 
reactionary 


they had voted correctly on 


rec yrds 


these questions 


In general, these conservative unionists 


any law 
organize or 


which hampered labor’s 
right to strike (for example, 


compulsory arbitration laws). These volun 


opp sed 


tarists were not sympathetic toward legis 


lation which gave the workers benefits 
which they believed could be obtained through 
union activity (for example, wage and hour 
laws). They supported bills regulating work 
ing conditions for the weak 
tively unorganizable, such as children and, 
to a lesser degree, women, in order to pre- 
vent their competition with unionized labor, 
Moreover, they desired legislation restrict 
union 


and the rela 


ing the power of courts to hinder 


activities through injunctions and other legal 


Politics, 1900-1918 (Southern Illinois University 


Press, 1958). 
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If we could first know where we 
are, and whither we are tending, 
we could then judge better what 
to do, and how to do it. 
—Abraham Lincoln 





devices. But that was all. They opposed 
other forms of political activity for the same 
given by the pure-and 
The difference be 


reasons as those 
simple trade unionists. 
tween these two groups was really one of 
kind, and it is difficult to 
line. In fact, 


them 


degree, not of 
discover the dividing 
call both of 
business or pure-and-simple trade unionists 


some 
writers voluntarists, or 

A not-too-sharp dividing line also set off 
the unions concerned only with labor mat 
those interested in broader 
economic questions, This latter 
prominent in the 


ters from also 


social and 
now the most 


Earlier, with views not as com 


group is 

labor field 
monly accepted as now, they argued vigor 

for more labor political activity and, 
had the CIO form the Politi 
1943. Jack Kroll, 
Hillman headed 


committee's 


ously 
for one thing, 
cal Action Committee in 
who after the death of Sidney 
the CIO PAC, explained the 
origin as follows 
“We found that 
could, by our collective bargaining strength, 
who 
and we found 
that in Congress there were bills introduced 
that would take away the gains we secured 
through our industrial strength. We felt 
that it to do something to 


exercise 


in the industrial field we 


secure gains for the men and women 


are members of the union 


was necessary 
our rights of citizenship politically 
as well as industrially.” * 

The CIO PAC’s 


three 


objectives numbered 


“Our first concern is to 


to the attention ot 


[CIO PAC’s] 
bring the issues at stake 
the people. Our 
cure the widest possible participation in the 
through the 
concern is to 


second concern 1s se 


those 
Our 


determination of issues 
use of the ballot final 
bring to the American people the 
the candidates who solicit their support, to 
enable them to use their ballots intelligently 


record ot 


and effectively 


Moreover, CIO leaders noted that only a 
little more than 28 million people voted in 
1942, as compared with nearly 50 million in 


2 Hearings before the Committee to Investi 
gate Campaign Expenditures (House of Repre- 
sentatives, 79th Cong., 2d Sess Pt. 2, 1946) 
p. 90. 

Hearings Committee to 


before the Special 


Political Alternatives 


1940. They also felt distressed by the poor 
quality of the candidates elected in that year. 
Did these results mean that the people had 
become more conservative? The CIO thought 
not An analysis of the 1942 vote revealed 
to them that the principal drop had been in 
the “progressive” vote. If this were to con 
tinue, the CIO feared that it might prove an 
index to future trends, as had the mid-term 

1918 under President Wilson 
wanted an administration 
labor—such as President Franklin 
“The inference 

“The 


political ac 


election in 
The CIO 
able to 
D. Roosevelt’s—to continue 
Hillman 


were organized for 


flavor 


Was cle ar,” declared rorces 
ot reaction 
10n; the progressive torces were not organ 
That is why the C. I. O.-P. A. C 


” Its job was to educate the “work 


ized was 


born 


ingmen and women of America to a sense 


of their own responsibility as citizens of this 
sense, as citizens 

that 
could 


nation, and, in a broader 
world.” 


progressive 


believed 
this 


candidates 


ot a tree Since they 


force, 
better 


labor was a 


only mean the election of 


in 1944 and subsequent years 


‘ 


To these trade union leaders, the govern 
had too powerful to be ig 
Issues which on the 


touch the 


ment become 


nored surface seemed 


barely to employee’s interests 
labor’s concern, Conse 


PAC and labor 


ideas about the 


now be 
CIO 
unions began to voice their 
poll 


grams. 


would 
quently, the some 


segregation and foreign-aid pro 
This did not mean that labor 
longer of paramount 
On the 
but other questions were also considered to 
be of tabu 
lated the voting rec ords and the views « 
dates on all these matters prior 
should support. These 


well on the way toward a program for 


tax, 


issues 


were no interest to 


these unionists contrary, they were, 


major importance and unions 
f candi 
to deciding 
whom they toilers 
were 
a social welfare state 


those who this kind ot 


goal could 


Some of wanted 
state, however, believed that this 
not be through one of the two 


achieved 
Radicals also joined in this 
attacked the 
a fruitless waste of time. Labor 
bills and backed 
omece As a result, it spent 

1 great deal 
] 


these critics demanded 


parties 
They 


Hajor 
view pressure roup 
method as 
supported many many 
candidates for 
large amounts of money and 
For what, 


labor, 


compromised in a 


ot energy 


The goals of they stated, are often 


ignored or barter for 


power! Labor leaders often began to co 
Vice Presidential and 
Expenditures (United 
1944), p. 12 

Truth About the 
209 (1944) 


Investigate Presidential, 
Senatorial Campaign 
States Senate, 78th Cong 
‘Sidney Hillman *The 
PAC,”’ 111 New Republic 
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operate with their opponents for personal 
gain or became contaminated by the political 
corruption in the old parties. Besides, what 
happened when a labor candidate was 
nominated on an old party ticket? Was he 
going to support all of the Democratic or 
Republican platform and all of their candi- 
dates? He often would do so because of 
party loyalty and for fear of antagonizing 
the other Democrats and Republicans, even 
though much of the platform and many of 
the candidates were opposed to labor’s inter- 
This feeling of party lo; alty would 
probably become even stronger after his 
election when ail of the pressures of the 
party would be placed upon him. The result 
was that a workingmen’s Congressman or 
Senator would become a Republican or 
Democratic legislator. 


ests. 


Meager Results from Pressure 


These critics pointed to the corollary of 
the above—namely, what they felt were the 
meager results of the pressure-group method 
They argued that the government never had 
approved enough prolabor legislation even 
when labor showed its strength at the ballot 
box. Moreover, a good number of the pro- 
union laws were passed as a result of liberal 
and other pressures, not labor’s. 


Many trade unionists and intellectuals in- 
terested in the labor movement also felt a 
sharp disappointment over the number of 
elected labor candidates. The late AFL vice 
president, Matthew Woll, rejected this pes- 
simistic sentiment. In a debate with the 
late prominent Socialist, Morris Hillquit, he 
exulted the 1928 campaign. Woll 
proudly announced that the AFL had sup- 
ported 22 Senatorial candidates and that 
half of them were elected. Of course, he 
sadly commented, a few of them turn- 
coated, but on the whole the AFL had 
reason to feel proud. Hillquit, on the othe 
hand, thought that this was 
showing and that American labor, with its 


over 


really a poor 


strength, should have been able to do far 


better. Hillquit, and others like him, be- 
lieved that the nonpartisan political approach 


divided the workers’ power. In one state, 
wage earners supported Democrats; in an- 
other, they backed Republicans; in scattered 
worked for Varieties oO! 


spots, they many 


minor parties. On a national level, this can 
celled out.’ 


5 Debate: Should the American Workers 
Form a Political Party of Their Own? Morris 
Hillquit, Yes; Matthew Woll, No (New York, 
1932), pp. 10, 2831, hereafter cited as Debate, 
Woll-Hillquit. 
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In addition, the pressure-group method 
could not move the masses of people to 
action, for they, in the words of Matthew 
Arnold: 


“ 


wander between two worlds, One 
dead, the other powerless to be born.” 


What they wanted to see was a new living 
party which would move large numbers of 
American toilers into political activity. 

The goals of the various supporters of a 
new party differed. Some wanted a third 
party basically similar to the two already- 
existing parties, but emphasizing social wel- 
fare legislation; a smaller group desired a 
movement. All of them, however, 
agreed that labor was an ever-increasing 
source of power in the political arena and 
they wished to use it for their own goals— 
either by explicitly incorporating their aims 
in the party’s platform or by “boring from 
within.” 


radical 


their 
case for a political realignment in the United 
States: The steadily increasing number of 
workers both organized and unorganized; 
the extremely important played by 
government in the lives of the people; and 
the belief that the old favored the 
business class and not the employees, and 
would continue to do so 


Three premises formed the basis of 


role 


parties 


These ideas were not of recent origin in 
America. Many of the founders of the 
workingmen’s parties at the end of the 1820's 
said the same thing.® 

“There appears to exist,” said the com- 
mittee of the Workingmen’s Republican 
Political Association of Penn Township, 
“two distinct classes, the rich and the poor; 
the oppressor and the oppressed; those that 
live by their own labor, and they that live 
by the labor of others. This state of 
affairs they attributed to “injudicious and 
partial legislation, and to the indifference of 
our rulers to the general welfare.” The laws 
had been made, they said, “for the benefit 
of the rich and the oppression of the poor.” 
They felt that capital had been favored, es- 
through the granting of “charters 
but “the in- 
“never 


pecially 
of monopolizing companies,” 
terests of the labourer” had 
efficiently recognized by legislators.” 


bee n 


This was caused by the fact that “candi- 
dates for public offices have : 
been taken entirely from that class of citi- 
zens supposed to be rich, or property 

® John Commons, David Saposs, and others, 
History of Labour in the United States (New 
York, 1918), Vol. 1, p. 193 
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holders, thereby leaving our own most 
numerous body without a voice in making 
those laws which we are compelled to obey.” ' 


After the halfway mark of the nineteenth 
century, one of our leading labor leaders 
decided in favor of a labor party. This man, 
William Sylvis, had run the gamut of nearly 
all of the political alternatives mentioned in 
this paper. His biographer, Jonathan Gross- 
man, tells: 


“Sylvis came to believe that the policy of 
throwing votes to support supposedly pro- 
labor men was a mistake. The whole history 
of the ‘makeweight expedient’ was, he said, 
a history of broken promises and violated 
pledges. Politicians laughed at the demands 
of workingmen and kicked away the ladder 
of labor votes upon which they had risen to 
power. During parties donned 
masks in the hope of trapping the labor 
vote, but money was really the master of 
both parties. Politicians sided with money 
and labor suffered. To protect itself labor 
needed its own party. ‘If labor had its own 
political party’, Sylvis said, ‘workingmen 
could vote for men of them and with them 

We should then know for whom 
and for what we voted.’ ” * 


elections 


Many later critics of the pressure group 
joined in asking labor leaders what Morris 
Hillquit asked of the AFL. “I don’t believe 


that the American Federation of Labor 
would make common cause with the Na 
tional Manufacturers’ Association or with 
the National Chamber of Commerce. Why 


does it then support the same elements and 
interests when they appear in the disguise 
and Re- 


of political parties—Democratic 


publican?” ® 


Moreover, these same critics also believed 


that the chances of back-sliding of a labor 
party candidate would be minimized as he 
would be responsible to a workers’ organiza 
tion—not to an old controlled by 
reactionary interests opposed to any 
American society 


party 
and 
real change in 


The supporters of a modern workingmen’s 


party realized that historically American 
workers had not been able to remain organ 
ized in a political party for any length of 


time, if at all, but they saw no reason wl 
this condition need continue. The building 
of such a body would help raise the blinders 
from the eves of the wage-earner so that he 
bevond his craft, be 


might be able to see 


yond his community or state, and perhaps 
7 Work cited at footnote 6, at p. 233 
8’ Jonathan Grossman, William Sylvis: Pioneer 
of American Labor (New York, 1945), p. 234 
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nation, until he could really 
appreciate his supposed class interests and 
develop a clear labor program for America. 


beyond his 


Not only would a new party 
eyes of the working people, claimed these 
men, but it would facilitate working 
with liberals, professional people, and those 
members of the middle and upper classes 
who agree with the aims of the employees 
Many further hoped that this labor party 
would be able to work hand-in-hand with 
another large group in the United States, 
namely, the farmers. 


Why a 


asked its readers in 


open the 


also 


party, the New Republi 
1919? It answered its 
own question by stating:” 


labor 


“If the American wage-earner wishes 

American industry he must 
organize for this partly political task by 
qualifying and equipping himself to become 
politics He is 


to humanize 


a power in learning the 
futility 
tained by industrial democracy, but he has 
still to learn the other one half of the 


Industrial democracy needs to be sustained 


of political democracy unless sus 


lesson 


by the practice of political democracy. Ef 


fective political democracy for the wage 


earner demands the organization of a 
national party of brain and hand workers to 
conduct constitutional agitation on behalf 
of those larger modifications of American 


institutions which are required by industrial 
democracy. By entering into politics in the 


interest of their own programme they will 
act in obedience to the American democratic 
tradition that of 


agitation as an indispensable educational 


which is using political 


agency of social adjustment.’ 


Why a Labor Party? 


The question—Why a labor party if 
asked of the majority of American labor 
leaders would have been answered quit 
differently. “Why indeed, a labor party?” 
This, they would have demanded. There were 
basically two groups of labor leaders op 
posed to a new political organization. One 


firmly believed that it was a bad idea and 


that labor should work only with the twe 
old parties, if at all l 


Their ideas have beet 


described earlier. The others desired a ne 


party, but not right then—whenever “the 

was. When asked to participate in a labor 
political organization, they would answet 
that the time was not yet ripe or that it 
should have been started some time earlie1 














’ Debate, Woll-Hillquit, pp. 23-24 
“Why a Labor Party?’ 18 New Republic 
399-400 (1919) 
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No matter how much wisdom may 
go into planning, whether it be an 
insurance program, an armed inva- 
sion of a continent, or a campaign 
to reduce the inroads of disease, the 
measure of its success always will 
be the spirit and mettle of the in- 
dividuals engaged in its execution. 
No matter how much treasure may 
support a project, or how elabo- 
rate its organization, or how de- 
tailed and farsighted its operational 
scheme, the human element is al- 
ways the central one. 

—Dwight D. Eisenhower 





and that now it was too late. Professor C. 
Wright Mills asked the leaders of American 
labor in 1946: “As far as national politics 
are concerned, would you during the next 
two or three years prefer to work for labor’s 
viewpoint within ore or both of the major 
parties, or would you prefer to set up a new 
labor party entirely from either 
of them?” The following were the propor 
tions in favor of a new labor party: 


separate 


AFL CIO 

National 8% 8% 

State 5% 19% 

City 18% 31% 

All 13% 23% 
Next they were asked: “Do you think 


eventually (say, within the next ten years) 
gains for labor will best be made by working 
within one or both of the major parties, or 
through a new labor party entirely separate 
from either of them?” Here are the propor- 


tions in favor of a new party within ten 
vears:” 
AFL CIO 
National 18% 65% 
State 15% 33% 
City 28% 56% 
All 23% 52% 
Only a small number of labor leaders 


favored a labor party right away, but when 
the date was placed sometime within the 
next ten years and, therefore, became unreal, 
many favored it. This trend would 
probably also hold true if the question had 
been asked whether labor should have started 


more 


its own party at some time in the past. 

The result of this one-time grudging sym- 
pathy for the idea of a labor party among 
those who fought against the formation of 
one perhaps explained the negative quality 


1 C. Wright Mills, The New Men of Power 


(New York, 1948), pp. 211-212 
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ot many of the reasons that used to be 
given for the nonpartisan approach. It was 
as if they were saying that they wished 


America could have a labor party, but that 
there were too many hindrances. 

What, then, were the hindrances? These 
critics pointed to the failure of independent 
labor political action historically. The dead 
remains of short-lived labor 
strewn along the pathway of 
tory. 
They believed they found it in the fact that 
the two-party system was traditional in the 
United States. Workers steadily supported 
the parties of their fathers or of fellow im- 
migrants. Only a few found their way into 
America 


parties are 
American his 
They searched for a reason for this 


a minor party in 

\ philosophy opposed to “throwing away 
one’s vote” also hampered the formation of 
a real political organ for the wage earners. 
Voters normally could choose only between 
the two candidates of the major parties. As 
a result, one voted for the best of these two 
even if both were bad and even if a minor 
party had an excellent candidate, since only 
one of the two major party candidates had 
a chance to win. 

This practice is not so common on the 
continent of Europe, and this is due in part 
to the plurality and electoral 
voting in the United States. An 
example of the plurality system at work is 
the New York City Council’s elections. The 
plurality system is used to choose members 
for the city government, which has resulted 
in the constant Democrats and 


Systems ol 
excellent 


election ot 
Republicans—mainly Democrats. For a 
while, the city turned to proportional rep 
Citizens did not 
for a minor party candidate, with the result 
that for good or bad New York City had 
councilmen from the American Labor, Liberal 
and ( parties. When, in 1949, 
New Yorkers returned to the plurality sys 
tem of voting, 
only candidates from the two major parties 
\ similar picture exists throughout the na 
tion, including elections for The 
is a killing off of new parties because 
their 


resentation. fear to vote 


“ommunist 


t 


the city again began to elect 


Congress. 
result 


people refuse to “waste” votes. 


The electoral system has a similar effect 
In Europe, a small party may have the bal 
power in Parliament 
quently, may have an important influence 
upon the and 
United 
is chosen by a sys 
vote in a state is 


ance of and, conse 
policies 


States, 


choice of leaders 
This is not the case in the 
for here the President 
tem of electors, and any 
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Ideas have no country; they belong 
to man as a being. And once you 
teach a man how to think about 
missiles and rockets and production, 
you can't stop his mind from going 
on to consider intangible things like 
freedom of labor and a just reward 
for it. This rising tide of thought will, 
| hope, some day consolidate itself 
into a demand for peace that will 
be irresistable to even the most 
hardened and autocratic ruler, who 
may find that he must yield or be 
washed aside. 

—James P. Mitchell 





wasted as far as a election 1s 


is part ot the plurality 


Presidential 
concerned unless it 


¢ 


of the vote cast 


To quell this opposition to throwing away 
one’s vote, a minor party often has claimed 
that a large vote for its 
the two major 


candidates forces 
take over 
the 
vote in 1932 caused 
party to take 


parties to some ol 


its platform. For example, Socialist 


party held that its large 


the 


Democratic some of its 
legislative ideas from the Socialist party’s 
platform workers 
and others switched and Franklin 
D. Roosevelt 


for Norman 


In 1936, however, many 
voted ror 
, causing a dip in the vote cast 


Thomas According to the 


Socialists, this helps explain why after 1936 
the Democrats ceased passing social retorm 
legislation since it no longer felt the need 


to copy the Socialist platform in order to 
attract left-wing votes. Following this logic, 


continued to 
wanted 


people should have vote tor 


Thomas if they Roosevelt to favor 


Socialist-sponsored legislation. It was, how 
ever, a fact that the two major parties had 
and would pragmatically 


new ideas to 


no rigid program 


attach their platforms if the 
parties thought they would es by 


gain vo 
so doing. This diminished the possible sup 
port for a mass labor party, since the work 
rallied behind the older 


as soon as one ot them backed the 


ers quickly 


parties 
workers’ 





ic demands 
The oft-expressed argument that laborers 


and farmers could work 


together in a new 
party was also denied. Many labor leaders 
(and others) doubted that, in the light ot 


the differing economic goals of the union 


member and the farmer, they could evet 
reconcile their opposing views and work 
together in politics 

~ 2 Paul Douglas ‘Why a Political Labor 
Party is Slow in Forming,’’ American Labor 


Monthly (1924), pp. 21-23 
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One Illinois professor, in 1924, suggested 
patience to those who favored a labor party 
He noted that the wage-earners who would 
most likely involved in a labor 
party were the organized ones. Historically, 
he claimed, the skilled workers are mainly 
concerned with 
and not politics 


become 


economic or union action 
He pointed to England as 
an example of labor’s playing only a minor 
role in politics as long as skilled workers 
were the only America 
would have to wait, as England had to wait, 


until the unskilled 


ones organized 


were sufficiently organ 


ized before it could expect a real labor 
party. (The writer of this argument must 
have grown so tired of waiting, particularly 
after the organization of the unskilled did 
not prompt the formation of a new party, 
that he joined an old party and now is a 
senator from Illinois—Paul Douglas.) 
More conservative labor leaders feared the 
type of program that a labor party might 
support It would want a service state 


Chis would mean bureaucracy, which would 


result in an inevitable and 


liberty As a 


with the 


feariul loss ot 


result, these persons, along 


majority of American workers, 


came to believe that the not partisan approach 
— 


had brought greater gains to labor that 
did vain efforts at a labor party, and witl 
lewel! dangers 

lo conclude this listing of the causes 


which prevented the formation of a labor 
party, let us read what a strong supporter 
of a workers’ political organization, Willian 


Z. Foster, added 


made, and it is one that is to be 


had to say One pomt 1s 


found 





throughout the literature on the subject 
namely, that American workers received 
the suffrage without any particular struggle 
on their part, thereby not politically unify 
ing them early over the question of the 


vote But let Foster speak for himself and 


as a representative of the Communist party 
' 


“Then there must be added [to the causes 


preventing formation of a labor party] the 


widespread bourgeois-democratic illusions 
among the masses, set up by the fact that 


the American bourgeois rev 


the workers a relatively high I 
formal democratic rights of free speecl 
free press, free assembly, the right to organ 
ize and strike, the right to be elected to any 


office, the fiction of legalized social equality, 
etc These rights had been won by the 
workers many years before, and no longet 


provided the cause 
Chus, the 


for acute political struggle 


American workers, unlike thos« 
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In the campaigns in various states 
by the advocates of the misnamed 
“right to work"’ laws we have seen 
attempts by a small but powerful 
group to enact laws under the cloak 
of ‘‘state’s rights’’ that would hold 
wages down and take away decent 
working conditions. . . . | believe 
that responsible labor unions are the 
greatest single safeguard of the 
right of the worker to be employed 
and to be treated fairly on the job. 
“Right to work’ laws are aimed at 
crippling and destroying the means 
by which labor can safeguard these 
rights. —Herbert H. Lehman 





of Germany, Austria, old Russia, etc., were 


not aware of burning, immediate political 


grievances sufficient to serve as a basis for 


a mass political party. The grievances that 
the workers had, and they were many and 
urgent, loomed up to them chiefly as eco- 
nomic—questions of wages, hours, working 
conditions, etc. In the given historical situ- 
ation this is why the American workers 
have made their fight mainly on the eco- 
nomic field, why they were unable to build 
a mass Socialist or Labor Party; and it 
formed an important basis for Syndicalism.” ’ 


This same William Z. Foster who, when- 
ever the Communist party line so dictated, 
fought labor party was 
also one of the leaders in the fight 
against the formation of a labor party when 
in his early years he was a syndicalist. A 
syndicalist, like the pure-and-simple trade 
unionist, opposed all forms of political ac- 
tivity, but he had a different ultimate aim 


strenuously tor a 


once 


He dreamed of the day when there would 
no longer be a political state as we know 
it, but rather an industrial society. Unions 


would be the government. He opposed 
political action because it makes the state 
seem important and reflects a compromise 
with it. The state was worthless to the 
workingmen and, in fact, was harmful to 
It helped make the toilers 
forget the important industrial 
communities, and they thus became “soft, 


labor’s interests. 


goals of 


conservative, and non-revolutionary, Revo 


% William Z. Foster, From Bryan to Stalin 
(New York, 1937), pp. 44-45 
™“ Robert F. Hoxie, Trade Unionism in the 
United States (New York, 1917), pp. 166-167 
6% A.M. Lewis and Tom Mann, debate, ‘‘Re- 
solved, that Hconomic Organization Is Suf- 
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tion degenerates into mere reform, and 
political preferment makes traitors of work- 
ing-class leaders Direct action, 
therefore, has become their slogan, that is, the 
making and enforcing of demands upon the 
enemy directly by the workers, through dem- 
onstrations, strikes, sabotage, and violence.” ™* 


Economic weapons provided the means 
of destroying the capitalist class, claimed 
the syndicalist. True, Tom Mann, a leading 
English syndicalist, declared, employers 
control everything but “given solidarity, 
the army cannot move. Given solidarity, the 
navy cannot move. solidarity, the 
function in their particular 


(riven 
judges cannot 

grooves. Given solidarity, neither states- 
man, politician, church, nor others will be 
able to aid in supplying their daily bread. 
Given solidarity, the entire necessaries of 
life will be cut off where it is desirable that 
this be done.”” When this would be ac- 
complished, the workers would be able to 


form an industrial society 


Earl C. Ford and the above-mentioned 
William Z. Foster, at one time leading 
American syndicalists, listed four reasons 


they preferred direct action to pe litical ac 
tion: (1) Substantial 
such as shorter hours, were gained by eco 
nomic, not political, work. (2) Political 
parties did not try to improve the workers’ 
conditions. {3) 
rapid effective method for bringing 
about the needed revolution. (4) The Social 
ists wrongly wanted to reimburse the capital 
ists for the confiscated means of production 


economic concessions, 


Direct action was the most 


and 


Unfair in itself, this action would not bring 
about the Socialist goal of a peaceful revo 
lution, for the revolt had to be bloody." 
The syndicalists came not 
from trade union leaders, who usually ig 
nored this small but noisy group, but rather 


answer to the 


from a somewhat larger but equally noisy 
group—the Marxists 

An excellent example of this conflict ot 
ideas can be found in a debate between 


Mann and a Socialist named, A. M 
Mann’s and the syndicalists’ case 


Tom 
Lewis. 
will 


has been briefly sketched already; we 


Lewis attempted to answer 
would be 


Stats 


now see how 


him. He claimed that it harmful 


for the 


“You 


single 


worker to ignore the 


will ignore the state! If every 


workingman were thoroughly edu 





ficient and Political Action Unnecessary to the 
Emancipation of the Working Class’’ (Chicago, 
1914), pp. 12-13, 20-21, hereafter cited as 
Debate, Mann-Lewis. 

‘ Earl C. Ford and William Z. Foster, Syndi- 
calism, pp. 19-21 
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cated and class conscious and, given abso- 
lute solidarity, yes. But with the 
working people as it is, what are you going 
to do? Pooh-pooh-the state?—a thing that 
has been evolved and become more power- 
ful and perfect through the evolution of the 
hundreds of generations. Ignore the ma 
Yes, but the machine gun will 
The machine gun will bore 


class 


chine guns? 
not ignore you. 


holes through you.” 


Asked what he planned to do with t 
state once his party took over, Lewis replied 

“This is what I think about it. The state 
I regard as a political institution, and | 
believe, because it is a political institution, 
it must be overcome by political methods 
I shall perhaps be willing to give up politi 


he 


cal methods willing 
to do the same thing. 


the enemy using political methods and using 
| 


see the enemy 
But so long as I see 


W he n I 


iem efficiently to browbeat the working 


class into subjection, I am 


any advocacy of 


suspicious ot 


giving up a weapon that 


18 


is so useful on the other side. 


The goal may be solidarity, Lewis an 


swered Mann, but if we gain solidarity, we 
can do the job through politics as well as 
by direct action. The question, then, is how 
best to achieve solidarity, and the Socialist 
answer is that this can be done most easily 
through a labor party 


cycle from 
syndi 


have completed the 
trade 


decision has 


Thus, we 
pure-and-simple 
calism The 
third alternative—namely, a pressure group, 


unionism to 
been with the 


working through both parties and through 
national, well-organized union political com 
ameli 


mittees and striving for the 


oration of the 


groups, 
conditions of workers and 
the rest of the community and concerning 
itself with most of the important problems 
tacing the country, though focusing most of 
its attention on labor matters 

The major criticism of this view by some 
Wwage-earners is that although it follows the 
of American history in working with 


the two major parties, 


stream 


it does not solve any 


of the real basic problems facing the Amet 
ican worker and citizen. It can only com 
promise and ameliorate it cannot cure 
Though small in number and with a “nerve 


ot failure,” these critics still call for the 


formation of a real American labor party 


But the sound of their call grows weaker 


and weaker, particularly as many of their 
strongest supporters have become convinced 
already existing parties 


party \t 


that one of the two 


has, in effect, become a labor 


least for the present, the once-exciting de 


bate over the formation of 


has come to an 


a labor party 
end, and with such other 
outdated issues as the 


hands in limbo 


Fixed Salary Employment Contracts Invalid 


Labor 


apart, a 


In two investigations by the 


Department, several years 
bottling company was found to be in 
violation of the FLSA. Finally, action 


was brought against the 


company by 
alter it 
company’s ac 
jurisdic 


the Secretary of Labor was 


established that the 
tivities brought it under the 
tion of the act. Contracts of employment 


had been entered into between the 


employer and certain of his employees 
to guarantee a fixed weekly salary 
employer established 


would 


In practice the 
the guaranteed salary which he 
and then 
mined from the quaranteed salary the 
hourly 


pay each employee deter 
rate which employees were to 
be paid. The court said that the em 
ployer had acted in bad faith and that 


the hourly rates forming the basis for 


the contracts were fictitious, The 
court noted the case of Walling v. Belo 
Corporation, 5 LaBor Cases § 51,144, 


17 Debate, Mann-Lewis, p. 38 
is Debate, Mann-Lewis, p. 56 


Political Alternatives 


which permitted similar contracts. How 
ever, in the instant case the court said 
that the essential elements of a valid 
‘Dp | ” 

Belo” contract are: (1) a job requir 


ing irregular hours; (2) a guaranteed 


minimum weekly wage; (3) a maxi 


mum guarantee of 60 hours per work 
week: (4) 


rate and a specified rate of Overtime 


a specified regular 


compensation tor a least one an 


rate 


one-half times th 





(5) individual contracts which are 


o in good faith 
bottling com 


and entered in 
that the 


fluctuated 


genuine 
It was held 
only during 


hours 


pany’s 
the summer and, 


a federal court in 


therefore, the jobs 


d not require irregular hours. Thus, 
Alabama ruled that 


the guaranteed-weekly wage contracts i 


this case were invalid and that the cor 
pany was in violation of the Fair Labor 
Standards Act Mitchell v. Hogg, 37 


LABOR CASES § 65,682 (DC Ala.) 
” Debate, Mann-Lewis, p. 24 
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By HYMAN PARKER 


The Role of the Michigan Labor 
____Mediation Board in Public Employee 


CT 336 OF THE PUBLIC ACTS ofl 
441947 Michigan’s so-called Hutchinson 
Act, is entitled “an Act to prohibit strikes 
by certain public employees; to provide cer- 
tain disciplinary action with respect thereto; 
to provide for the mediation of grievances; 
and to prescribe penalties for the violation 
of the provisions of this act.” The 
objectives of the act are to prohibit strikes 
by public employees and to provide the 
services of the labor mediation board in 
order to assist the parties in arriving at a 
settlement of the disputed issues. 


basic 


In City of Detroit v. Street Ratlway km 
ployees, Division 26,7 the court stated 


“The Act is 
public policy, to prevent strikes by public 
employees (Local Union No. 876 v. Labor 
Board, 294 Mich. 629) by providing that by 
striking employee ‘shall thereby 
abandon and terminate his appointment or 
employment’, and by limiting or restricting 
public employer to re 


designed, as a matter of 


such an 


the right of the 
employ a public employee who participated 
in a strike. It provides for substituting 
mediation in place of ordinary strike pro 


cedure, and that either party, by proper 
application, may obtain mediation.” 
Similarly, in Gaidamavice v. Newaygo 


County Board of Road Commissioners; the 
court accepted and adopted the following 
statement contained in the lower court's 


opinion: 
“It appears to this Court that one of the 
very obvious objects of the Hutchinson Act 





1 Compiled Laws, 1948, Sec. 423.201 and follow- 
ing; Michigan Statutes Annotated, Sec. 17.455(1) 
and following 

*20 LABOR CASES { 66,708, 332 Mich. 237, 51 
N. W. 2d 228 (1952), appeal dismissed, 344 U. S 
805 (1952) 

‘27 LABOR CASES { 68,830, 341 
N. W. 2d 178 (1954) 

* Act 176, Public Acts of 
Compiled Laws, 1948, Sec. 
Michigan Statutes Annotated, Sec 
following. 


1939, as amended, 
423.1 and following 
17.454 and 


5See Secs. 2(e) and 2(f): Compiled Laws 
1948, Sec. 423.2: Michigan Statutes Annotated 
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Mich, 280, 67 


was to prevent strikes by public employees 
as a result of which the public might be 
It is of interest, however, to note 
Hutchinson Act goes farther than 

prohibit strikes by public em 
It provides a forum before whom 


injured 
that the 
to merely 
ployees. 

the aggrieved employee may appear and 
that forum is the Mediation Board.’ 


f this article is to present 
Hutchinson Act, to 
its provisions, to discuss its opera 


The purpose « 
the background of the 
analyze 
tions and to outline the procedures under 


the act 


Background—1939 to 1947 


The Michigan Labor Mediation 
enacted on June 8, 1939; 
act, did not contain definitions 


Act,* as 
originally unlike 
the present 
“employer.” 


Mediation 


empl vec 


of the terms “employee” or 

The first test of the Labor 
Board’s jurisdiction over 
labor disputes occurred in Electrical Workers 
Local 876 vw. State Labor Mediation Board, and 


public 


City of Grand Rapids, Intervener,’ where 
the controlling question was whether the 
municipally owned street lighting commis 


sion of Grand Rapids was a “public utility” 
within the 
which provided for the 


meaning of Section 13 of the act, 
appointment of a 
special commission by the governor.’ The 


governor had refused to appoint a special 


commission on the basis of an attorney 
general's opinion * which held that the board 
lacked jurisdiction because Grand Rapids 
was a home-rule city and the board, under 
the labor mediation act, could not affect 


Sec. 17.454(2), effective May 31, 1949. Act 318 
Public Acts of 1947, added ‘‘municipally owned 
utility’’ to Sec. 13. See Opinion of the Michigan 
Attorney General, No. 703, March 12, 1948. Act 
230, Public Acts of 1949, reverted to ‘public 
utility employees’’ and eliminated ‘‘municipally 
owned utility.’’ 

* 3 LABOR CASES { 60,055, 294 Mich. 629 (1940) 

Secs. 13-13g: Compiled Laws, 1948, Sec. 423.13 
and following; Michigan Statutes Annotated, 
Sec. 17.454(14) and following 

‘Opinion of the Michigan Attorney General, 
No. 13091, October 10, 1939 
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Labor Disputes 


In view of several union threats to organize public employees, this article 


is a very timely one. 


It deals with the use of the Michigan law which pro- 


hibits strikes by certain public employees and which provides for the 
services of a state board to assist disputing parties to resolve their differ- 


ences. 


Mr. Parker is the hearings officer of the Michigan Labor Mediation 


Board. The views expressed in this article, reprinted from the March, 1959 
Michigan State Bar Journal, are the author's and not necessarily those of the 


Michigan Labor Mediation Board. 





municipalities in their constitutional right otf 
self government. The union filed a petition 
for an order to show cause why a writ ot 
mandamus should not issue requiring the 
board to assume jurisdiction of the dispute 
and to notify the 
commission should be appointed. The court 
held that the writ of mandamus should is 


sue since (1) the municipally owned electric 


governor that a special 


power plant was a public utility, (2) Section 
13 of the act applied to public utilities re 
gardless of ownership and (3) the constitu 
tional provision regarding home-rule cities 
did not preclude the application of the act 
because the subject of the legislation was a 
matter of general public concern and not a 
matter of local concern over which the legis 
lature has no control. The court stated, in 
part: 

“It is a matter of general public concern 
and well within the police power of the state 
to attempt to prevent disputes between em 
ployees and employers not only in manu 
facturing concerns and factories but also in 
publie utilities whether privately or publicly 


\ labor media 


welfare of the 


owned and operate d. 


tion statute concerns the 
state as well as the welfare of the particular 


The 


laws is still reserved to the legislature of the 


municipality. right to pass general 


state, and consequently it is still competent 


for the state through the law making body 


to enact measures pursuant to the 


police 
power or pursuant to other general powers 


‘Opinion of the Michigan Attorney General, 
No. 21319, June 18. 1941. To the same effect 
Opinion of the Michigan Attorney General, No 
19521, April 11, 1941, where the attorney general 
stated “I find no provision in the Michigan 


Public Employee Dispute 


inherent in the state and to require munici- 


palities to observe the same 


In 1941, the Labor Mediation Board re 
quested an opinion of the attorney general 
“as to whether a case decided in 1940 in 
volving the Grand Rapids Street Lighting 


Commission [Local Union 876 v. State Labor 
Vediation Board, above] was controlling o1 
had any bearing on. the 


whether the 


question as to 
road commis 


under any 


various county 


sions had authority or were 


compulsion to negotiate and make a contract 
with various unions.” The attorney general 
stated 

“Our conclusion is that unless the County 


Road Commission can be said to be operat 


ing a public utility or industry affected with 


] 


a public interest, which is certainly not the 


meaning of those words at the 
time, the above Case {/ cal Union 
876 v. State Labor Mediation Board, above] 


would have no application to that situation, 


acce pted 


present 


and, of course, the question of home rule is 
not involved either.” 


In a later opinion” the general 
held that a board of county 
sioners, or any other 


ment 


attorney 
road commis 
agency of the govern 
governmental 
bargain with 
labor 
union as exclusive collective bargaining agent 
The opinion also stated 


exercising a function, 
has no authority 


or entet 


to recognize, 


into a contract with any 


“Thus the collective 


cannot pi ssibly 


bargaining process 


apply to public employees 
Labor Mediation Act compelling boards of coun 
ty road commissions to bargain collectively 
with their employees.’ 

Opinion of the Michigan Attorney General 
No. 20569, July 25, 1941 
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in this state. Not only is a public Agency 
without power to enter into such a contract 
but the public employees are equally with 
out their demands by 


means of a strike against the sovereignty.” 


power to entorce 


Not until 1945 was the attorney general 


again called upon to issue an opinion as to 


whether county boards of road commis 


sioners were subject to the provisions ot 
the Michigan Labor Mediation Act. In 
holding that the county boards were not 


subject to the act, the opinion stated, in 


part, as follows: 


“Tt is our conclusion that since there is no 
express statutory provision making county 
boards of road commissioners, whose func 
tions are purely governmental, subject to 
the provisions of the Michigan Labor Media 
tion Act, 176, P A. 1939, it not the 
intent of the legislature that said commissior 


should be subject to 


Was 


the provisions of said 


holding of 


act. We are not unmindful of the 
our Supreme Court in Local Union No. 876 
v. State Board of Mediation, 294 Mich. 629, 


Court held that the City of 
Grand Rapids was subject to the provisions 
of the Mediation Act in the matter of 
a labor dispute involving 


a purely proprietary 


in which the 


Labor 
a municipal light 


ing plant, function of 


the city Howeve r. the above case and the 
problems involving County Road Commis 
sioners may be clearly distinguished in that 


the former involves the proprietary functions 
of a city while the 


here has to do with the 


case under consideration 
governmental func 
tions of the road commission, and therefore 
the Act does not apply for the reasons above 


enumerated.” ” 


labor mediation board 
Act 176, Public Acts 


disputes between hospital 


Jurisdiction of the 
under the 
1939 to 
employees and a municipality 
hospital was settled in 1941 by an opinion 
of the attorney which held that 
the act jurisdiction on the 
board, The opinion stated, in part 

“The Michigan Labor Mediation Act con 
no definition of the word ‘employer’ 
view of the holding in the Local 
No (294 Mich. 629), it 
seems to be well settled that municipalities 


Act.” 


provisions ot! 
mediate 
operating a 


general” 


conferred such 


tains 
but in 


Union 876 case 


are included within this 


In a later opinion “ involving the board’s 


jurisdiction over a dispute between em 
1 Opinion of the Michigan 
No. 0-4024, October 18, 1945 
1% Opinion of the Michigan 
No. 19120, March 10, 1941 
13 Opinion of the Michigan 


No. 21005, August 27, 1941 
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Attorney General, 
Attorney General, 


Attorney General, 


ployees and a municipally owned hospital, 
the held that the 
provision of Section 13 of the labor media 
applied 
governor’s appointment of a special com- 
mediate the dispute, that 
specifically applied to an em- 
In that con 


attorney general again 


tion act with reference to the 


mission to and 
Section 13 
ployer operating a “hospital.” 
nection the opinion stated: 


the Union, in fact, 
all, in passing a Act, have 
exempted employees of the state and mu 


nicipalities, but our legislature 


“Several 


States o 
nearly similar 
did not make 
the provision; so there can be no doubt as 
to the intent of the 
pitals, whether privately or 
owned, come under the Act.” 

In 1946, Michigan State College 
the att 


the position of the state 


legislature that hos 


municipally 


requested 


advice of rney general concerning 


board of agricul 


ture with respect to a threatened strike of 
certain Michigan State College employees 
or the purpose of compelling the state 


board of agriculture to 


recognize a union 
as the bargaining agent for all Michigan 








state College employees The union had 
appealed to the labor med n board 
1id it in its negotiations. The attorney 
general’s opinio tated, in part 

Phe State Board Agricult ¢ s 
onstitutional body having general supet 
vision of the college and being a « Stit 
tional body cannot delegate its func S 
any other agency Although it has amplk 
power to enter into discussions, relative to 


orking conditions of its employees, and 
to determine employee policy, it must mait 

tain full control over the same and may 
not abrogate such control by entering 
with any Unio1 


a contract relative thereto 


mstitutional oblis 


Agriculture is en 


‘In carrying out its c 


tion, the State Board of 


gaged in a governmental function and a 


strike against a governmental body is wholly 


justification in law and cannot be 


without 


recognized otherwise than as illegal.” 


Provisions of Hutchinson Act 


The primary purposes of the 


\ct are to prevent 


ployees and to pré 


Hutchins 

public em 
labor 
disputes between public employees and em 
Michigan is 


which have statutory provisions prohibiting 


strikes by 


vide mediation for 


ployers.” one of nine states 


" Opinion of the Michigan Attorney General, 
No. 0-5115, October 14, 1954 


' Cases cited at footnotes 2 and 3 
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strikes in government service Ol the state 


or any political subdivision thereof.” 
Labor 


outlaws 


Management 
strikes by 
while Sec 


Section 305 of the 
Relations Act of 1947 
federal government employees,” 
2(2) from the definition of 
mentees. le or 
thereot! 


excludes 
the “United 


tion 
“employer” 


any State or political subdivision 
Section 1 of the Hutchinson Act defines 

the word “strike” as “the failure to report 

for duty, the wilful absence trom one’s 


position, the stoppage ot work, or the abst! 
nence m full, 
faithful and proper performance of the duties 


+ 


whole or in part from the 


of employment, for the purpose ot inducing, 
influencing or coercing a change in the 
conditions, or compensation, or the rights, 


privileges or obligations ot} employment 


1 permits a public em- 
communica 


However, Section 
ployee to give “expression Of 
complaint ot 


the con 


tion of a view, grievance, 


opinion on any matter related to 
| 
‘ 


litions or compensation of public employ 
ment or their betterment, so long as the 


same is not designed to and does not intet 


fere with the full, faithful and proper pet 
formance of the duties ot employment.” 


Section 2 of the 


act provides that no 


“public employee shall strike,” and defines 
“public employee” as a person “holding a 


position employment in 


by appointment 01 


the government of the state of Michigan, 
or in the government of any 1 or more of 
the political subdivisions thereot, or im the 


hool 


special district, or in 


public s¢ service, Or mM any 


service of any au 
ymmission, or board, or in any 


other branch of the public 


thority, ¢ 
service Such 


definition of a “public em 


ly minimized the com 


comprehensive 


ployee’ has effective 
age and jurisdiction 


mediation 


plicated questions of covet 
under the labor 


to 1947. 


which existed 
act from 1939 


Missouri 


The other states are Minnesota 
Nebraska, New York, Ohio Pennsylvania, Texas 
and Virginia 

Section 305 provides as follows It shall 


he unlawful for any individual employed by the 
thereof including 


United States or any agency 
wholly owned Government corporations to par 
ticipate in any strike. Any individual employed 


by the United States or by any such agency who 


strikes shall be discharged immediately from 
his employment, and shall forfeit his civil serv- 
ice status, if any, and shall not be eligible for 
re-employment for three years by the United 
States or any such agency.” 

1’ A municipal corporation is a political sub- 


division of the state and as such is specifically 
excluded from the definition of employer in 
Section 2(2) of the act (Paper Makers Importing 


Public Employee Dispute 


inde pe ndent ol 
Sec 


The Hutchison Act ts 
the labor mediation act except that (1) 


tion 7 of the Hutchinson Act incorporates 
by reference Sections 10 and 11 of the 
labor mediation act with reference to the 


labor mediation board’s authority to medi 
conduct hearings and 
Section 25 of the 


issue subpoenas 


ate, 
and (2) 
act provides tor tact 
partite mediation panel in public emp 
cases. At the time the Hutchinson Act 
passed on October 11, 1947, the jabor medi 
definition ot 


labor mediation 


a tri 
| 
| 


finding and/or 
vec 


Was 


ation act still contained no 

“employer.” It was not until 1949” that 
the labor mediation act was amended to 
include a definition of “employer.” Such 


excluded from the term “em 
things, “the United 


definition 


ployer,” among other 


States or any corporation wholly ow 


the United States, or any federal reserve 
bank . . . or the state or any politu il 
subdivision thereot "2 Thus, public 
employees of the “state or any pol tical 


subdivision thereof” are not covered 


provisions of the labor mediation act, ex 


cept, with respect to Sections 10, 11 and 25 

Section 3 of the Hutchinson Act prohibits 
any person in authority over public em 
plovees “to authorize, approve or consent 


I 


to a strike by 1 or mort 





and prohibits any such person im a 

from discharging any public employee “bs 

cause f participation in the s 1 I 
a grievance in accordance with the prov 

sions of section 7 of this act.” It would 
appear that the primary purpose Sectiot 
3 is to protect from employer reprisals any 
public employee who submits or signs a 
petition to the labor mediation board I 


mediation of grievances 

Section 4 ol the act pi vides as ft llows 
‘Notwithstanding any other provision 
who violates the 


abandon 


law, any public employee 
provisions of this act shall thereby 


and terminate his appointment or employ 


political 


tion 


ompany, 116 NLRB 267 (1956) ) But a 
subdivision is a ‘‘person’’ entitled to protec 
from unlawful secondary boycotts under Section 





S(b)(4)A of the act See, also, Charles O 
Gregory Labor and the Law (2d Rev. Ed., 1958) 
(W. W. Norton & Company), pp. 521-522 
” Act 230, Public Acts of 1949 Compiled 
Laws. 1948, Mason's 1954 Supp. 5S¢ 4123.2 
Michigan Statutes Annotated, Sec. 17.454(2)(f) 
” Such exclusions are similar to those con 


tained in Sec. 2(2) of the Labor Management 
Relations Act of 1947 
Section 16 of the labor 
similar protection to nonpublic 
declaring it unlawful for an employer “to 
eriminate against any employee because he 
given testimony or instituted a proceeding under 


this Act 


mediation act affords 
employees by 
dis 
has 
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One of the most striking character- 
istics of the present economic ad- 
vance is that it is so broadly based; 
it shows up in every segment of our 
society. —Styles Bridges 





ment and shall no longer hold such posi- 
tion, or be entitled to any of the rights or 
including 

benefits, 


thereof, pension or 
rights or 


reappointed as 


emoluments 
retirement except if 
appointed or hereinafter 


provided.” 


The loss of employment of striking public 
employees is the sole statutory penalty un- 
der the Hutchinson Act. Such penalty is 
similar to the provisions of Section 305 of 


the Labor Management Relations Act of 


1947 with respect to federal government 
employees who strike.” However, under 
Section 8 of the Hutchinson Act, any person 


employee is deemed 
“shall know 


coerce, Or 


who is not a_ public 
misdemeanor if he 


influence, 


guilty of a 
ingly 
urge a public employee to strike.” 


incite, agitate, 


relative to state 
“The pro 
this act as to state employees 


Section 4a of the 
civil service employees, provides: 


act, 


visions of 
within the jurisdiction of the civil service 
commission shall be deemed to apply in so 


far as the legislature 


to control employment by the state or the 


power exists in the 


emoluments thereof.” 

Article 6, Section 22 of the state constitu- 
tion gives the civil service commission con- 
trol employment 
compensation of state employees. In 


and 
Civil 


over conditions of 
Service Commission v. Auditor General; the 
held that the executive authority of 
authorities of the 
their 
civil 


court 
the various 
state to fix 


appointing 
rates ol 
departments was, by the 
service amendment to the constitution, trans 
to the civil service commission. Ac- 
Hutchinson 


compensation in 


respective 


ferred 
cordingly, the application of the 
Act to state employees presented a prob 
labor mediation board re 


lem which the 


quested the attorney general to resolve 
The held™ that the 


labor mediation board has authority to con 


attorney general state 


duct negotiations of working conditions be 
tween a group of state employees and the 


See footnote 17, above 
*8 302 Mich. 684 
2+ Opinion of the Michigan Attorney General, 
No. 926, May 19, 1949 
* Civil service commission Rule XVI, A, pro- 
vides: ‘‘Any employee in the state civil service 
who absents himself from duty by participating 
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to the 
service commission 


othcer in charge of them, subject 


powers of the civil 


With 


ployees, it 


service em 
that the 
issued a rule 


state civil 


noted 


reference to 
should 
commission has 


also be 
civil 
which provides for the discharge of 


service 
state 


employees who strike.” 


Section 5 of the Hutchinson Act provides 
that a public employee, whose employment 
has been terminated for violation of the act, 
may be re-employed as a public employee 


upon the following conditions 


“(a) His compensation shall in no event 


exceed that received by him immediately 
prior to the time of such violation; (b) the 
compensation of such person shall not be 


increased until after the expiration of 1 yeat 
trom appointment or 
re-employment; 


such reappointment, 


employment or and (c) 


shall be on 


such person probation tor a 
period of 2 years following such appoint 
ment or reappointment, employment or re 


shall 
serve without tenure and at the pleasure of 
officer or body.” 


employment, during which period he 


the appointing 
Street Railway kin 
held that 
street 


Detroit v 
court 


In City of 
plovees, 


strike by 


above, the alter a 


employees of the railway 


system, the city was not bound to offer and 


give strikers an opportunity to return t 
work under terms, conditions, rights and 
benefits under which they were working 


before they struck. The court also pointed 


out that public employees who have struck 
have no vested right to insist upon re- 
employment and that “to hold otherwis« 
would result in public agencies being powet 
less to render public service and to effec 
and the 


administer public 


would 


tively 


affairs; 
public t 


thereby be deprived oI its 


right to efficient government.” 


Hutchinson Act provides 


whereby a public employee 


Section 6 of the 
for a procedure 
who is charged with having been on strike 
have an opportunity to 

The public 
a written request with his public 


may establish his 


innocence employee involved 


must file 


employer within ten days after his com 


pensation has ceased The public em 
ployer shall then within ten days com 
mence “a proceeding for the determination of 


whether the provisions of this act have been 


violated by such public employee, in accord 


in a strike against the state of Michigan or any 
agency thereof, shall be dismissed by the Ap- 
pointing Authority. If the appointing authority 
fails to take such action within fifteen (15) days 
after the first day of absence, the employee shall 
be dismissed by the director with the approval 
of the civil service cornmission.”’ 
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with the 
priate to a 

public employee.” 
issue his decision within ten days. 
held that the employee violated 
“and his employment terminated he 


ance law and regulations appro 
proceeding to remove 
The public employer must 
If it is 
the act, 
shall 
have the right of review by way of petition 
to the labor mediation board, as provided 
The statutory 


such 


for in section 7 of this act.” 
procedure of Section 6 clearly has applica- 
tion only to public employees whose em- 
ployment has been terminated because they 
have been charged with having engaged in 
a strike. 
employment 


Employees in public service whose 


has been terminated tor rea 


sons other than having gone on strike may 
invoke the jurisdiction of the labor mediation 


board under the provisions of Section 7 ot 


this act.” 


Section 7 of the Hutchinson Act author 


izes a procedure whereby public employees 


or public officials may invoke the jurisdic 


tion of the labor mediation board to mediate 


“orievances.” Section 7 is as follows 


“Upon the request of a majority of any 


given group of public employees evidenced 


by a petition signed by said majority and 


delivered to the labor mediation board, or 


charge 


request of any public official ir 
of such employees, it shall be 


the labor mediation board to forthwith medi 


upon 


the duty of 


ate the grievances set forth in said petition 


or notice, and for the purposes of mediating 
such grievances, the labor mediation board 
shall exercise the powers and authority con 


ferred upon said board by sections 10 and 

* Gaidamavice v. Newaygo Board of County 
Road Commissioners, cited at footnote 3. Also 
see City of Detroit v. Street Railway Emplovees, 
cited at footnote 2, where, among other things 


the constitutionality of the act was attacked on 


the theory that it contained no provisions for 
judicial review of rights asserted by a dis- 
charged public employee and, therefore, de- 


prived him of due process of law. The court, in 
sustaining the constitutionality of the act, stated 
that ‘‘by Section 6 of the Act provision is made 
for such an employee to have a hearing before 
the officer or body having power to remove such 
employee, and for a right of review of a holding 
adverse to such employee before the labor 
mediation board. We have held that like provi 
sions are quasi-judicial and afford to the 
discharged employee compliance with his con 
stitutional rights."’ 

Sec. 10 of Act 136, Public Acts of 1939, au- 
thorizes the board or its agents to (1) arrange 
for conferences between the disputants, (2) in- 
vite disputants to attend such conferences and 
submit their grievances, (3) discuss such griev- 
ances with the disputants and (4) assist in 
negotiating and drafting agreements for the 
settlement of such grievances and for the termi- 
nation or avoidance of an existing or threatened 
labor dispute 


Public Employee Dispute 





ll of Act No. 176 ot Public Acts of 


1939.” * 


the 


Where a petition is filed by or on behalf 
of public employees the board’s jurisdiction 
can be invoked only if the petition is signed 
by “a majority of any given group of pub 
The term, not 
defined in the act and it cannot be assumed 
that the term was necessarily intended to 
be synonomous with “bargaining 
defined in Section 9e of the 
act.™ However, Article l, 
board’s Rules and Regulations 
Procedure to Obtain Fact Finding 


lic employees.” “group,” is 


unit” as 
labor mediation 
Section 4 of the 
Relating to 


4 prov ides 


“The term ‘employee’ as used herein shall 
mean a public employee or group of public 
signed 


group 


griet 


employees, evidenced by a 
by a majority of said employees 
shall be determined by the nature 


petition 
Said 
of the 
ance and the community of interests affecting 
such (Italics 


employer or employees.” 


plied ) 


sup 


The importance of the proper determination 
of the “group” cannot be 
for a fatally defective petition under Section 


overemphasized 


7 may deprive the board of jurisdiction 


whereas a valid petition is a condition pre 
cedent not only for mediation purposes, but 
also for fact finding under Section 25 of Act 


No 176, Public Acts of 


1939.” 


Che attorney general has had occasion to 


consider the question of “groups” under 


Section 7 in an opinion involving, among 


other things, the question of whether three 
of five school matrons of a public school 
district constitute a majority of a giver 


Section 11 of the act authorizes the boerd or 


its agents to hold hearings and subpoena wit 
nesses 

* Sec. Q9e The board after consultation 
with the parties, shall determine such a bargain 
ing unit as will best secure to the employees 


their right of collective bargaining The unit 
shall be either the employees of 1 employer em 
ployed in 1 plant or business enterprise within 
this state, not holding executive or supervisory 
Positions, or a craft unit, or a plant unit, or a 
subdivision of any of the foregoing units Pro 
vided, however, That if the group of employees 
involved in the dispute has been recognized by 


the employer or identified by certification, con 


tract or past practice, as a unit for collective 
bargaining, the board shall adopt such unit 
1955 Annual Supplement to 1954 Michigar 
Administrative Code, p. 120 
Unreported labor mediation board decision 
O’COonnor and Ionia County Road Commission 
(May 3, 1958), where the board held that 


a Sec. 7 petition signed by one employee of a 
group of three rendered it fatally defective, as 

result of which the board did not 
diction to conduct fact-finding 


acquire Juri 


proceedings 








group within the meaning of Section 7. The 
opinion™ held that if the grievance of the 
school matrons was one peculiar to their 
class or grade and would not necessarily be 
a concern to the other classes or grades, 
then three of the five school matrons would 
be sufficient to constitute a majority of a 
“given group” to petition for mediation, In 
the same opinion it was held that two of 
three regularly employed county garage 
mechanics would be considered a majority 
of a given group. In addition, in reply to a 
“Would 51% 
members of an employees’ club, association 
or union be considered a majority of a given 
group” where “all employees’ are not mem 
bers of the employees’ club, association or 
union, but 51% or such members 
desire mediation under section 7,” the opin- 
do not believe that an em- 


question or more of the 


more of 


ion stated: “I 


ployees’ club, association, or union could be 


considered a ‘given group’ so that a majority 
of the members of said club, association, or 
union would be the majority of a ‘given 
group’ within the meaning of the Act. The 
Act does not recognize unions but merely 
gives the public employees the benefit of 
Media 


the mediation sections of the Labor 


tion Act.” ” 


Section 25 of the labor mediation act pro- 


vides, in part 


“Whenever in the course of mediation 
under Section 7 of Act No. 336 of the Public 
Acts of 1947, being section 423.207 of the 
Compiled Laws of 1948, it shall 
apparent to the board that matters in dis- 
between the parties might be 
more readily settled if the facts involved in 
the disagreement were determined and pub 
licly known, the board may make written 
findings with respect to the matters in dis- 
Such shall not be 
binding upon the parties but shall be made 


be come 


agreement 


agreement. findings 


public.” 


In addition to the fact-finding procedure 
authorized by Section 25, Act No. 140, Public 
Acts of 1956, 25, 


amended Section 2! 
authorized a tripartite mediation and fact- 


which 
finding procedure provided the public em 
ployer has, prior to the commencement of 
mediation, voted by resolution to adopt the 
prescribed The at- 
torney general has held that the labor media- 
tion board still has the and may 
proceed with fact finding under Section 25 


statutory procedure. 


power 


" Opinion of the Michigan Attorney General, 
June 10, 1954 

% See, also, State v. Marsh, 150 Neb. 233, 34 
N. W. 2d 279, where the court defined a ‘‘group"’ 
as ‘‘an assemblage of persons or things regarded 
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Public 


may not 


Acts of 1939, but 
invoke the 
1956 act unless 


of Act No. 176, 
that the board 
mediation procedure of the 
the public employer has, prior to the com- 
mencement of mediation, voted by resolution 
to adopt the procedures prescribed therein.” 
Fact-finding procedure under Section 25 will 
this 


new 


be discussed in greater detail later in 


article. 


Interpretation by Supreme Court 
As of the 


1958) 


(December, 
Hutchinson 


present writing 
two cases involving the 
Act have reached the Michigan Supreme 
Court (City of Detroit v. Street Railway Em 
ployees, and Gaidamavice v. Newaygo Counts 
Road Commission, (both above.) 

The Street Railway Employees case aros« 
out of a Detroit 
employees which lasted from April 21, 1951, 
to June 18, 1951. The constitutionality of 
the Hutchinson Act was challenged on the 


strike by street railway 


following grounds: It contained no provi 
sions for judicial review 
loy thereby depriving 


proyees 
in effect, a bill of attainder; 


of discharged em 
them of due 
process; it was, 
it deprived public employees of the equal 
protection of the laws in violation of the 


Fourteenth Amendment; it restricted the 


of public employees to contract; it im 
public employees’ contractual rights; 

violated constitutional 
rule provisions. The court rejected all 


and it Michigan’s 
home 
of those contentions and held the act con 
stitutional. The court also held that 

(1) Employees of the street railway sys 


tem, owned and operated by the City of 
Detroit were “public employees” within the 
; Hutchinson Act, notwith- 
that the 
Street railway system is a proprietary rather 


function 


meaning of the 
standing the fact operation of the 
than a governmental! 
(2) Prior 
legal duty to mediate 


to the strike, the city did not 


have any under the 


act, because neither party had complied witl 


the procedure ot Section 7 of the act in re 
questing mediation. 


(3) After the strike the city had no legal 


duty to mediate with the returned strikers 


because pf noncompliance with Section 7 


The court stated, in part: “While we know 
the city might not 


of no reason in law why 


voluntarily submit to mediation the matters 
involved in this controversy, under the in 


stant record it must be held that such is not 
as a unit because of their comparative segrega- 
tion from others.’’ 

Opinion of the Michigan Attorney General, 
No. 3007, June 10, 1957 
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a ‘legal duty’ of the city; but obviously 
mediation, if desired, may be brought about 
by either party by complying with the pro- 
visions of section 7 of the Hutchinson Act.” 
(4) After the strike, the city need not 
offer the strikers an opportunity to return to 
work under terms which 
they had strike, 
accept the without the penalties 
imposed on them by the Hutchinson Act. 


and conditions 
before the and need not 


strikers 


In the Gaidamavice case, which did not in- 
volve a strike, the plaintiff filed a bill of 
complaint employer, 
Newaygo County Road Commissioners, charg 
ing that he had been deprived of his em- 
ployment defendant’s unlawful 
acts. He sought to enjoin them from con- 
tinuing to deprive him of his employment 
Act and from 
refusing to participate actively and in good 
of said dispute with the 


against his former 


because of 


in violation of the Hutchinson 


faith in mediation 
labor mediation board as provided in 
The trial court granted 
defendant’s motion to dismiss on the 
that it without 
premises 


State 
Section 7 of the act 
sround 
jurisdiction in the 
supreme court affirmed the 
court on the 


that the 


lowet ground of lack of juris 
diction stating remedy of the dis 
charged employee under the Hutchinson 


Act was to process his grievance before the 
labor mediation board and that “the remedy 
thus afforded is exclusive in the absence 


arbitrary o1 capricious action by defen: 
Che Mediation 


tribunal 


Labor Board is 


ministrative established 


hear such disputes, and it is t roper 


forum for the determinatio1 plaintift’s 


Lricevance 


Mediation 


The board’s jurisdiction to mediate 


1 
t 
1 
! 


employee cases Can be invoked mn 


request of either the public employee 
public employer. Section 7 requires that t! 


of such employees” 
event the 


No spe 


I 


“public official in charge 


must make the request in the 


public employer desires mediation 
cific form is prescribed for such request, but 
in all probability the 
written and clearly indicate the 
the public official. On the t I 


request 

intention 
hand, pub 
lic employees are also authorized to request 
mediation, but under Section 7 their request 
that “of a 
employees evidenced by a 


must be majority of any given 


group of public 


‘The case was eventually acted upon by the 
labor mediation board under the fact-finding 
procedure of Sec. 25 of Act 176, Public Acts of 
1939, as amended 

> Although Sec. 7 contempiates unilateral re- 
quests for mediation by either party, the Su- 


Public Employee Dispute 


said majority and de- 
mediation board.” ™ A 


petition signed by 
livered to the labor 
valid Section 7 request imposes a legal duty 
to mediate.” No form is prescribed for pub 
lic employee petitions. The following peti 
tion, used by some labor organizations, is 
suggestive of the language that might be 
employed: 


hereinafter called 


“We, the undersigned, 
petitioners, being a majority of the (describe 
the group) personnel of the (name the pub 
lic employer) pursuant to the 
Act 336, Public Acts of 1947, 
of Michigan, as amended [Sec 
Compiled Michigan of 1948, 
amended; Mich Ann., Sec. 17.455 
and Sec. 7 thereof [Mich. St 
sec 17.455(7)], resp ctfully 
the Labor Mediation Board of the 
Michigan to forthwith 
the statutes a pending 


provisions o! 


of tl 


tii¢ 


Laws of 
>tats. 
et seq.| 
Ann., petition 


Stat 
mediate in accord 


ance with dispute 


with the (public employer) covering wage 
hours and working conditions (or any other 


issues) 


“We, tl e 


said petitioners, do hereby au 
thorize t I 


' , 
e (state the name of the 


organization or other representative 
employees) to represent said 
employees with respect to al 


ceedings and hearings related 


petition.” 


It r thle tl board 
whether or not the public em 
signatures 


contain sufhcient 


majority of the group in ques 
will frequently request the 
to submit a list of the name 
e oll | nal 
of all of the employees 
were on the payroll as 
tion was filed. A 
check the 


majority of the group « 


board 


names, and 


nvolved have signed the 
employer will be notified tl 
acquired jurisdiction und 
Act ft purpose o 
parties 


ployees mm the petitions 


mitted by the employer 


by the board 


petitions, 
communicate W 


for a mediation < 


preme Court has held that in the absence 0 
such requests the public employer could volun 
tarily submit to mediation. (City of Detroit % 
Street Railway Employees 

‘City of Detroit % Street Railway 
ployees, cited at footnote 2 


cited at footnote 2 
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Labor and management have an 
obligation to work toward settle- 
ments fairly and objectively . . 

they are not alone at the bargaining 
table: the customers, the public, is 
also there. —James P. Mitchell 





all cases no difficulty is encountered in 


meeting at which the 


If the public employer 


arranging a parties 


voluntarily appear. 
refuses to appear at a meeting, the attorney 
general has held that under Section 11 of 


the labor mediation act the board has au 


a7 


thority to subpoena the employer 
The 


mediation of grievances between public em- 


Hutchinson Act requires good-faith 


ployees and/or their representatives and 
public officials in charge of such employees 
In discussing the duty of public officials to 
mediation, the general 


engage in attorney 


has stated 


“Should the labor mediation board invite 
the representations of public employees to 
attend a mediation conference under section 
7 of the Hutchinson Act and also invite the 
public officials in charge of such employees 
would be the 
attend 
take part in the mediation hearing and dis- 


to attend such conference, it 


duty of such public officials te and 


cuss labor grievances submitted at such 


hearing with the labor mediation board, 


regardless of the fact that the public em 
involved might be 


ployees represented at 


such hearing instead of being personall 


* The labor mediation board can subpoena the 
members of a county road commission as wit- 
nesses in a hearing to mediate a dispute. “If 
the Board has invited the parties to a confer- 
ence or hearing for the purpose of mediation 
and only the petitioning party accepts, the 
board may subpoena the non-accepting party as 
a witness."’ (Opinion of the Michigan Attorney 
General, No. 670, December 12, 1947.) 

Refusal by a party to a labor dispute to 
mediate would not necessarily mean that the 
mediation of a dispute has not been ‘‘actually 
undertaken,’’ within the meaning of Sec. 11 
(Opinion of the Michigan Attorney General, 
No, 1518, May 5, 1952.) 

* Opinion of the Michigan Attorney General, 
No. 622, June 9, 1948 

” Opinion of the Michigan Attorney General, 
No. 2588, August 14, 1956. To the same effect 
Opinion of the Michigan Attorney General, No 
662, June 9, 1948 

*” Opinion of the Michigan Attorney General, 
No. 1601, November 7, 1952. To the same effect 
Opinions of the Michigan Attorney General, No. 
20569, July 25, 1941: No. 19085, February 13 
1941; No. 29, June 6, 1947; No. 496, August 12, 
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present. Under the Hutchinson Act 
public officials cannot insist upon mediating 
grievances directly with the employees in 
their charge. Public employees may, if they 
so desire, mediate with their superiors through 
representatives of their own choosing.” *® 
Where the employees of a county road 
commission filed a valid petition, the attor 
ney general has held that the employees 
may designate a labor union as their rep 
resentative to act for them in mediating the 
dispute and that they are not limited in the 
choice of representatives.” However, it has 
been held that the Hutchinson Act, making 
Sections 10 and 11 of the labor mediation 
act “applicable to county road commissions, 
road commis- 
with 
sole bargaining agent 
conditions of 


does not authorize county 


sions to enter into a contract a labor 
union, or make it the 
determine 
employment,” but the board 
mediating and drafting “an 
policy for the present, but not 


with a labor union as a result 
” 40 


of employees to 
may assist 
agreement 
binding 
a contract 


collective bargaining 


general has held that the 
Hutchinson Act 
rather 


The attorney 
Section 7 procedures of the 
apply to municipally owned utilities, 
Section 13 
act whicl 


than do the procedures of the 
labor mediation relate to the 
appointment of a governor’s special commis 
“public utility 


41 


sion in cases of employers.” 
a notice of dispute by 
labor 
: ? -. ; 

mediation act,” does not confer jurisdiction 
Hutchinson Act 


The mere filing of 


a union, as 1s customary under the 


board under the 


since such 


Section 7 


on the 


jurisdiction depends on a valid 


petition signed by a majority of 


the riven group of public emplovees.* On 


1947: No. 1368, March 21, 1951. See, also, the 
comprehensive annotations in 31 ALR 2d 1145 

‘t Opinion of the Michigan Attorney General, 
No. 1124, December 13. 1949 The opinion 
pointed out that the 1947 amendments to the 
labor mediation act, Act No. 318, Public Acts 
of 1947, which included ‘‘municipally owned 
utilities’’ under Sec. 13, was amended by Act 
230, Public Acts of 1949, which excluded ‘‘mu- 
nicipally owned utilities’’ from the operation of 
Sec. 13. The 1949 amendments also excluded 
‘the state or any political subdivision from 
the definition of ‘‘empleyer’’ under the labor 
mediation act 

"Sec. 9: Compiled Laws, 1948, Sec. 423.9 
Michigan Statutes Annotated, Sec. 17.454(9) 

% Opinion of the Michigan Attorney General, 
No. 1293, August 31, 1950, in which it was also 
held that employees of the University of Michi- 
gan were state employees and came within the 
jurisdiction of the Hutchinson Act, since the 
university's board of regents ‘‘are officers of 
the State and, as a board, constitute a body 
corporate that is a department of the State 
government.” 
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Men are qualified for civil liberty in 
exact proportion to their disposi- 
tion to put chains upon their own 
appetites men of intemperate 
habits cannot be free. Their pas- 
sions forge their fetters. 
—Edmund Burke 





which complies 


Section 7 


the other hand, a 
with the requirements of 
not confer Hutchinson Act 
the board unless, of course, the employees 


petition 
does 
jurisdiction on 
are “public employees”; but in such case 
the board has authority the labor 
act to mediate the disputes.“ 


under 
mediation 


Fact Finding 


Fact-finding procedures by the beard in 
public employee disputes was authorized in 
1954 by Act No. 86, Public Acts of 1954, 
which amended the labor mediation act by 
adding the following Section 25 


“Whenever in the course of mediation 
under section 7 of Act No. 336 of the Public 
Acts of 1947, section 423.207 of the 
Compiled Laws of 1948, it shall 


apparent to the board that matters in dis- 


being 
become 
might be 


agreement between the 


more readily settled if the facts involved in 


parties 


the disagreement were determined and pub- 


licly known, the board may make written 


findings with respect to the matters in dis- 


agreement. Such findings shall not be binding 


upon the made public.” 


parties but shall be 


The board has promulgated special rules 


and regulations relating to procedures to 
rules a 
filed by 


their 


obtain fact finding.” Under such 


request for fact finding may be 


“any group of public employees or 


representatives,'"! or the public official or 


officials in charge of such employees.” In 

Opinion of the Michigan Attorney General, 
No. 2210, October 20, 1955, which involved em- 
ployees of the Cranbrook Schoo] for Boys, a 
nonprofit, private, charitable, educational in- 
stitution, which is not subject to the general 
school laws of the state applicable to the public 
school system, but which is designated in the 
files of the superintendent of public instruction 
as a private school. The opinion further stated 
that the term ‘‘public school service,’’ as used 
in Sec. 20 of the Hutchinson Act ‘has reference 
only to those schools created pursuant to State 
laws, which are administered by local state 
agencies whose officers are elected by the elec- 
tors of the particular school district 

In Opinion of the Michigan Attorney Gen- 
eral, No. 1888, January 13, 1955, it was held 


Public Employee Dispute 


addition, the board, on its own motion, may 
order a fact-finding hearing. The request, 
filed with the board in duplicate, 
writing and notarized. It must contain the 


must be in 


names and addresses of the 
constituting the 


parties, a state 


ment of facts unresolved 


issues, and allegations “that petitioner has 
attemped to engage in good faith mediation, 
failed to reach an agreeable work policy o1 
solution to the issues 
that 


concise 


reasonable issue o1 
in dispute, 
and 
publicizing the facts would more readily be 
helpful in resolving said matters in dispute 

The board, upon receipt of 
serves a copy upon the opposite 


mediation has failed, and 


a clear statement as to why 


said request, 
party, who 
has ten days within which to file a sworn 
thereto 
with service of a copy 
After the 
filed with the board, and it 


that formal proceedings should be 
tuted, an 


answer with the board, togethe: 


upon the petitione! 


request and answer have been 
is determined 
insti 
hearing 1s 


appropriate notice ol 


served upon the parties 
conducted by 
Witnesses 


Fact-finding hearings are 
a hearings officer of the board 
sworn and depositions may be 


state law Ap 


are usually 


taken in accordance witl 


plications for subpoenas may be filed with 


the hearings officer by either party, and 


subpoenas may be issued at his discretion 


public unless otherwise ot 


Hearings are 


dered by the hearings officer. The parties 


1¢ right to appear in person and to 


be represented by counsel The rules of 


evidence applicable to proceedings in courts 


of law and chancery are not 


Objections to the conduct of the hearing 


cluding the introduction of evidence may 


stated. Hearings may be continued or ad 


journed by notice to the parties 


the issuance of the findings of fact by 


board, the hearings officer may reopen 


hearing upon proper notice to 


Oral arguments may be presente 


briefs may be file d 


that the amendment relating to fact finding ap 
plied to a dispute pending at the time the 
amendment became effective (August 13, 1954) 
although the proceeding before the board was 
initiated by petition some months prior to such 
effective date 

“Supplement No. 5 to 1954 Michigan Ad 
ministrative Code, published February 15, 1956 
Copies of the act and regulations are available 
at any of the board's offices for a nominal 
charge 

"Since the representatives of the public 
employees are authorized to file a request for 
fact finding, it is not necessary that such re 
quest by a representative be accompanied by a 
petition signed by a majority of the group, as 
is the case of a Sec. 7 petition for mediation 
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After the hearing, the hearings officer 
findings of 
The 
original of the report is filed with the board 
served upon each of the 
parties. Within ten days from date of serv- 
ice of the report, the parties may file written 
with the board. Thereafter, the 
board reviews the hearings officer’s report, 
the record and any 
comments filed by after which 
the board issues its findings of fact. 


Act No. 140, Public 


Section 25 by 


prepares a report containing 


fact and the reasons or basis therefor. 


and copies are 


comments 


together with entire 


the parties 


Acts of 1956, amended 
an additional type of 
fact-finding procedure to be conducted by 
The attorney 
1956 amend 
to pro 


adding 


a tripartite mediation panel 
general has held that under the 
ment the board “still has the 
with 


finding, but in 


power 
order to 
invoke the new provisions of the 1956 act, 
the public employer must have prior to the 


ceed tact 


commencement of mediation voted by 
the 


reso 


lution to adopt procedures set forth 


therein.” * 


that there are two 
obtaining tact finding in public 
employec However, Act No 140, 
Public Acts of 1956, that certain 
conditions must be met before its provisions 
Prior to 


public 


It, therefore, is clear 
methods for 
Cascs, 


requires 


can be invoked commencement 


of mediation, the 


have voted by 
body to adopt the 


140 After 


it becomes 


employer must 
a resolution of its governing 
procedures of Act No 
mediation has been resumed and 
apparent to the board that no 
progress is being made, the board may di- 
rect the 

as follows 


parties to proceed under the act 


(1) The public employer and employees 
a “delegate” to “discuss, 
conside1 settlement of 
the The 


public employees’ delegate must be chosen 


shall each choos 


and recommend a 


question or questions at issue.” 


by a majority vote of the number present 
ata meeting 


(2) The 


required to 
hold | 


delegates are 
the issues and 
if advisable If the 
ommended settlement, it 
to writing and filed 
it shall not be 


two 


discuss may learings 

reach a Fréec- 

shall be reduced 

with the but 
the parties 


binding upon the 


delegates 


parties 


(3) If the two delegates fail reach a 
recommended 
thei 


ve days 


settlement within days 


after appointment, they shall within 


designate an impartial 


person to 
act as mediator and, with them, to cor 


tute a mediation panel to further I 
recommend a settlement. If the del 
unable to ag pon the apy 


ment oi the 


consi 
and 
gates are 
mediator, 
irman of the labor me 
int the said mediator 
mediator 


diation 


1; 
ling 
I 


procees rs 
by each of the parties he 


1 shall make written findings 


mediation pane 
and shall opinion on the issues 


Issue 


presented whic a | delivered te 


parties. “A majority decision by th 
not constitute 

shall 
public nplo al o the 


diation pane! shal 


trollit represent 
petitioners 
considet lation of the 


oO! ne yanel.”’ 
mmen panel 


[The End] 


ATTORNEY GENERAL ADDRESSES ABA MEETING 


“We cannot 
productivity of 
and 


the 
farms, 


rest Our case on 


size and our 


factories mines, nor even on the 


excellent wages and working condi 
tions ot the American people 
are important, but 


freedom 


Phese 
the by- 


its source 


they 

not 
of strength in a democracy 
is the the individual to 
think, speak, and do the 
decides to do as long as he does not 
the We 


out, free 


are 
product of 
The source 
freedom of 
things he 
transgress rights of others. 
point that 
doms are not a matter of 


must too, these 
grace but are 
guaranteed and protected by our legal 


system. 


Michigan Attorney General, 


1957. 


* Opinion of the 
No. 3007, June 10, 


642 


“The land and the tools of pt duc 


tion in owned by 
people, not by 


It should be emphasized that 


our nation are 


the government as in 


Russi 
our legal 


system protects this owner 


ship against intrusion by any othet 
individual or by the government itselt 
Under 
initiative ot the 


the 


this system in which the tree 


individual plays the 
United 


distribution of 


major role States has 


the greatest 


AC hiev ed 
wealth among its people and has come 
closest to the ideal of prosperity for 


all.”"—Hon. William P Attor 


ney General of the United States 


Rogers, 
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Wages... Hours 





Problems 








Transfer of Employees to City ; federal district court in Florida ruled 
lé 7 ile 1t does not appear that ie wile 
Payroll No Escape from FLSA 


Two men were employed as watchmen oO ocess, it is nevertheless tair to assum¢ 
janitors at a plant, working 40 hours a_ that a wife of the president of a 


1 
week After considerable damage to the corporation would not act adversely 


an agent or an agent for the Service 


property arising out of labor troubles, the interest and would thereto 
employer decided that 24-hour protection lelivery of legal paps 
was necessary. Through an arrangement The court, therefore. held that 
with the city, the two men were Sworn IN of process was sufficient 
city policemen and transferred to the fault judgment against 
city payroll. However, the company re McCarthy v. Lanaston, 
imbursed the city for the monthly salaries 65 621 (DC Fla.) 

two men and retained complete 

over their activities, still requiring 

perform janitorial and other func Construction of New Mining 


The pay was belew the standards 


rth in the FLSA and both employees Facilities Covered by FLSA 


ght recovery for wages due through the Despite the fact that the erection 


Secretary of Labor buildings and the _ installation 
machinery wet not ; uD ment 
A tederal court in Georgia - cet ; 
1 existing interstat operations mplo 
despite the transfer, the watchmen-ja wane geei = 
1 P orking on such cor 
remained employees of the private : 7 
1 1 . “4 Dy the overtime ay 
ployer for the purposes of the FLSA : 
Labor Standards Act 


court also ruled that the corporate private ; 
ere directly relate 


employer was liable for the overtime pay 
to which the employees were entitled b 
purpose of mining 

cause of their longer working hours : . ; 
Mitchell v. Jaco Pants, Inc., 37 Lanor Cases 
- > Miller 2 South Rive 

{ 65,631 (DC Ga.) 2) Pigecta 
Lapor CAseEs {| 65,672 


employer's planned 


sale and shipment i 


Service of Process to Wife —s Empl f | 
at Cilia ob Cima Corporation arehouse Employees of Intrastate 


Is Sufficient for Default Judgment Chain Not Covered by FLSA 


though the 
In an employee’s suit for minimum wages 


and overtime compensation, a service of ; 
process was delivered to the wife of the , the warehous« 
president of the employer-corporation. The a tederal court 
corporation appeared to be a closed one, engaged in comme 
the president being the dominant factor only handled the goo 
with the corporate office at his home [he been unloaded on 
president acknowledged receipt of the serv Mitchell v. C 

ice ina telephone call to the marshal. LABOR CASES 4 65,670 


Wages .. . Hours 








PICKETING—continued from page 





the union can picket and publicize its dis- 
pute with the employer.” It 
to be unlawful ambulatory situs picketing 
to picket nonunion milk producers’ trucks 
unionized processing 


is ce mnisidered 


on the premises of 
plants in order to induce the union workers 
and employers not to handle the picketed 
employer's products if the primary situs 
of the dispute is the milk producers’ dairy 
farm.“ A circuit court substantiated 
the Board’s philosophy or doctrine that it is 
a violation of the statute for a union to 
use roving pickets to induce the employees 
not to handle non- 


has 


of neutral 
union 


employers 


| SS 
goods 


By way of summary, it might be stated 
that in the there 
decrease the protection once accorded to 
picketing. Not only is this the result of the 
rulings and Board, 
but because of the decisions of the 
United States Court which in 


crease the 


main is a tendency to 


standards set by the 
also 
Supreme 
right of the states 
The Court 


cided that if peaceful picketing is concerned 


power and 


to regulate picketing has de- 
with materializing results that are contrary 
to valid state policies, such concerted ac- 
This 
that 
while picketing involves communication, it 
equated with 
the Constitution 


tivity can be regulated by the state. 


judicial body has also emphasized 


free speech 


sO 


cannot be pro- 


tected by For example, 
in Hughes v 
that the 


prevent an 


Superior Court,” it was ruled 


Fourteenth Amendment did not 
picketing 
the 


operator to hire Negro clerks in proportion 


Injunction to stop 


at a grocery store in order to force 
to the Negro customers, because the public 
policy of the state was against involuntary 
Phe 


reasoning 


Court 
that 


secondary 


employment on racial lines. 


has sanctioned the Board’s 


peaceful picketing violates the 


boycott provisions of the statute by inducing 
employees of union subcontractors to refuse 


to work and, thereby, forcing the general 


Mixed VCon- 


Glass 


’ Teamsters, Local 659 (Ready 
crete Company), 116 NLRB 461 (1956): 
and Ceramic Workers, Local 117 (Mason 
Dixon Lines, Inc.), 117 NLRB 622 (1957) 

* Hawaii Teamsters and Allied Workers, Lo 
cal 996 (Waialua Dairy), 111 NLRB 1220 
(1955) 

NLRB v. Teamsters, Local 182, 27 LABOR 
CASES { 68,973, 219 F. 2d 394 (CA-2, 1955) 

% Building Service Employees, Local 262 v 
Gazzam, 18 LABOR CASES { 65,764, 339 U. S 
532, 70 S. Ct. 784 (1950); Teamsters, Local 30 
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and 


) 





“We must meet our responsibility. 
If the Congress does not meet its 
responsibility and keep things in 
hand, the only possible result i- 
uncontrolled inflation, which means 
a dictator."’ Representative Tabor 





contractor to sever his relations with non 


union contractors.” 


On the other hand, in 
national Rice Milling Company, 
that it unfair 
in violation of the secondary boycott pro 
during its picketing, 
truck-driver em 


NLRB v. Inter 
* it was ruled 
Was not an labor practice 
visions for a 
to induce or 


union, 
encourage 
ployees of a customer to refuse to go to 
the struck mill for goods. While 
tivity intended to pressure the mill 
recognize the union as the bar 
did not Section 


This section of the law 


this ac 
Was 
owner to 

gaining agent, it violate 
8(b)(4) of the act 
does not interfere with the ordinary strike, 
and it prescribes the object of 
than the means 
effective. Also, in a 

Court held that a 
was not justified in enjoining organizational 
picketing in a hotel strike. The hotel in- 
interstate commerce and the 


union en 


couragement rathe1 used 
to make it 


ruling,” 


recent 


the state court 


dustry is in 
matter is within the exclusive jurisdiction 
of the National 
this Board 
Furthermore, the 


Relations Board 
refrains from act- 


Court emphasized 


Labor 
even though 
ing. 


that no violence was involved in the picketing 


This analysis shows the and 
the difficulties involved in 
of picketing or in the determination of the 
this 


In deciding on the 


seriousness 


the regulation 


legality of type of concerted activity. 


picketing 


in terms of the standards established in the 


legality ot 


statute, the Board and the courts have been 


required to consider such matters as the 


conduct of the pickets; who engages in the 
v. Hanke, 18 LABOR C 
170. 70 S. Ct. 773 (1950) 

‘718 LABOR CASES { 65,762, 339 U. S. 460, 70 
S. Ct. 718 (1950) 

% Electrical Workers, 
19 LABOR CASES { 66,348 
954 (1951) 

* 19 LABOR CASES ‘ 66,346, 341 U. S. 665 
(1951), 71 S. Ct. 961 (1951) 

” Hotel Employees, Local 
prises, Inc., 36 LABOR CASES 


ASES ‘ 65,763, 339 U 


NLRB, 
71 S. Ct 


Local 501 1 
341 U. S. 694 


255 wv 


Sax Enter- 
§ 65,145 (1959). 
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picketing; the objective of this concerted 
activity; and the situs or the locality where 
the picketing is Also, this 
survey government 
industrial re- 
which this 
ernmental regulation has negated the operation 


conducted. 
reveals how much the 
has entered into the area of 
lations, and the extent to gov- 
of the free-enterprise system, even though 
the main restrictions is 
This 


demonstrates the validity of the reasoning 


purpose of these 


to protect the American way of life 


by some economists that attempts to pre- 
institutions or the cures 
eliminate the ills may ultimately 
Perhaps the safest 


serve our economic 
used to 
lead to self-destruction. 
conflicting parties to 
solve their own problems and not to engage 


solution is for the 


will endanger the 
If this could be done, 
necessity tor 


in any activities that 
capitalistic structure 
there would be no 
meutal interference. 


govern 


Furthermore, this anaylsis clearly shows 
that picketing is regulated to a great extent 
Unless the sponsors of the new legislation 
desire to make picketing virtually impotent 
strike or to 


there 


as a device to effectuate a 


elevate the status of workers, then 


is no need for such regulations as have 


various Senators, Repre 
officials It 


loopholes 


been proposed by 
administrative 
that 
in the picketing regulations as outlined in 


[The End] 


sentatives and 


is quite clear there are few 


the statute 





LABOR ARBITRATION AND ITS CRITICS — continued from page 610 





a great part of this process of decision goes 
on almost continuously beneath the surface 
of the arbitrator’s conscious thoughts. Ber- 
trand remarked that, 
confronted by a difficult problem, he thought 
hard ther 


dismissed it 


Russell once when 


about it for a while and 


his mind, at the 
“let the 
Manv arbitra 
difficult 
result is that the amount of time 
reduced 


very 
trom Same 


time telling his subconscious to 
work proceed underground.” 
tors tollow the same practice in 
cases; the 
they charge for is considerably 

Another proposal for controlling arbitra 
tor’s fees is to limit them to 
study 
award and opinion 
stated 
the number of days of hearing, 
Having failed 


issue presente d, the 


a fixed number 
and preparation of the 
Whether the proposed 


in absolute terms or as 


of days for 
limitation be 


it seems to me most unwise. 
themselves to solve the 
parties are hardly in a position to estimate 
arbitrator 
The 


plausibility; if the 


the precise time the 


will need to 


amount ot 


reach his decision ratio 


theory has a_surfac< 


hearing lasts for only one day or less, it 


reasonable to assume that the 


need no 


may seem 


arbitrator will more than one o1 


two days to dispose of it. Unfortunately 
the theory and its proponents, however, the 
fact is that some of the knottiest problems 
Again, 


perienced practitioners can, in a day’s time, 


are most easily presented two ex 


by careful stipulations 


build 


conscien 


preparation, use ot 


and skillful examination of witnesses, 


a record that will keep the most 


tious arbitrator working for a week 


The moral to be drawn from the fore 


Fone, 


simply 


discussion of arbitration 


this They cannot be reduced by 


Picketing 


fettering the discretion and the working 
methods of arbitrators. An 
cannot be trusted should not be 
\ great many 


eliminated by the 


arbitrator who 


emplove d 


unnecessary costs Cc: 


parties themselves, 


ever, by avoiding needless arbitration; 


preparing cases more caretully an: 


them ficiently; and by 


fusing to tolerate 


senting more <¢ 
wasteful delays 

In this country it has always been taken 
that 
to yell at the umpire, to 


sight, to doubts as to his 


for granted every citizen has a 


question his eye 
raise parentage 


to deny his general competence On 


hand, beaning the witl 
a pop bottle and thus rendering him ho» 


combat has 


othe umpire 


never been considered 2g 


torm, probably be cause it delays the game 


It seems to me of the current 
taken the torn 


arbitrator As 


been to 


that much 
arbitration has 
bottles at the 
yet they have not 


criticism ofl 
of throwing 
badly 
their attackers 


because the aim ot 


poor. Eventually, however, these 


unchecked, may do damage 
tion process itself. No one 
arbitrators—would argue th: 
room for improvement; but 
too valuable to be denounced 
sible and 
Thoughtful criticism of the 


Stein and by the Americar 


destr 


completely 


Professor 


tration Association serves a usett 
even if its validity is questioned b 
equal competence and sincerity 
unfounded 


however, does a great 


of reckless and 
arbitrators, 
to labor 
participate in it 


} 
s¢ \ 


‘ 
arbitration and to all tl 


[The End] 
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Arbitration 





Developments 








Assignment——Job Description 

Did company violate its agreement by 

assigning certain work to personnel not 

in bargaining unit? 

A grievance was filed stating that “Until 
recently the Model Builders have done the 
and Fol 
Model 


done by 


Ordering of materials 
Machining for all 
now 


Planning, 
lowing up of 
W ork Chis work is being 
a Non-Collective Bargaining Unit Em- 
ployee. We feel that this part of our 
should be given back to the Model Shop 
with a cut in 


work 


We have men transferred 

wages for lack of work.” The foreman 
had responded by saying that “Although 
all employees are supposed to plan the 


expenditure of their time such that each 


man can perform his 8 hours’ work in an 
nowhere in the model 


planning, 


efficient 
builde r’s 


manner, 
classification is formal 


ordering of materials or follow up called 


out.” 

Joseph M. Klamon, the 
agreed with the 
said that “The 


arbitrator, dis 
position. He 


evidence in this case shows 


company’s 


that the work involved was formerly pet 
formed by the Builders Model and Wind 
Tunnel, as contended by the Union 


including the ordering of material, the plan 


ning and the follow up. It is equally shown 


in the record that this work performed 
by the Builders Model and Wind Tunnel 
is work that is more closely supervised 
by the said Builders Model Wind Tunnel 


from the beginning to the completion of 


the duties involved. In this case we must 
find hold that the 
of a job does not determine the classifica 


work; the job 


and physical location 


tion to be assigned the 


specification and past practices are con 
trolling. On this basis we must find and 
rule that the job specification and past 


practice both support the Union position.” 
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Assignment to Other Duties 
Did employee perform enough major 
repairs to merit higher classification? 


A maintenance mechanic claimed that for 
18 months he had been performing the work 


ot a mechanic-imachine repair The union 
agreed and claimed that the company had 
thereby violated an agreement in forces Phe 


d_ be 


classification and paid ac 


grievance requested that the aggriev 


given the higher 
cordingly 


The union’s position was that “The ag 
working 


grieved was alone on precision 


machinery, pertorming some major repairs 


portable hydraulic units and 


pneumatic the plant.” It 
ther claimed that “Due to the fact that on 
the first shift a Machine Repair and Maint 

Mechanics worked together on the 


on various 


units 1 Was ful 


nancs 

maintenance of this equipment, and on the 

third shift a Machine Mechanic is 
1 


this work, it would certainly 


Re palit 
assigned to 
that the 


should be performed by Ma 


indicate Company feels that this 


type of work 
chine Repair Mechanics.” 
Che company contended that “This griev 


Mechanic 


pertorming 


ance involves a Maintenance 


claims that he has been 


Mechanic Machine Repair 


who 
the work of a 
for the eighteen months prior to the filing 


will s 


1, ] 
INVOLYN t 


of his grievance. The company 
that his work assignment has not 


the work of the Mechanic-Machine 


1958 negotiation agreement 


Repait 
because the 
thes classifications 


Maintenance 


concerning two speci 
fied his work 
Mechanic. Further, 
settlement involved the« 


specific employees (not including . . [the 


as that ot a 
since the negotiation 


promotion of thirty 


aggrieved]) this constituted an agreement 
hat the work then 

those not included in the 
people fell within the Maintenance Mechani 


being performed by 


¢ 
t 


list of thirty 


classification.” 
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Further the company position was that 
“His job involved things such as finding 
and repairing leaky valves, changing gas- 
kets and ‘O’ rings, changing filters, and 
performing other preventive maintenance- 
type work. Major repairs are not per- 
formed at this small service area but instead 
at a central repair station. During the en- 
tire period [the aggrieved] had 
neither the parts, facilities, nor help from 
other Maintenance Mechanics to be able 
to make repairs of a major nature.” 

Joseph M. Klamon, the arbitrator, said that 
“This involves the interpretation 
of an agreement between the parties made 
during their 1958 negotiations. This agree- 
ment resulted in the promotion of some 30 
Maintenance Mechanics to Mechanic-Ma- 
Repair and immediately following 
the above negotiations the parties 
lished the work of each of the two classifi- 
statement which is in_ the 

This agreement seems to 
allow the Maintenance-Mechanic to work 
as a Mechanic-Machine Repair on any type 
of machinery. Further, when the Mainte 
nance Mechanic works alone, it allows him 
repair, rebuild, move, install, 
etc., machinery which is not precision ma- 


arbitration 


chine 
estab- 


cations in a 
record 


to diagnose, 


chinery. The Maintenance Mechanic also 
would seem to be able to work alone on 
hydraulic pumps and control valves or 


hydraulic test benches and portable hy 
draulic units, except when these repairs are 
of a major nature and do not go beyond 
what the parties have described as ‘a certain 


degree of skill’.” 
Mr. 
was not 
number of 
than de minimus,” the 


deni d and the 


since “there 
sufficient 


Klamon concluded that 
testimony offered of a 

[major repairs] to be more 
grievance should be 


company sustained 


Discharge—Disobedience 


Was discharge for refusal to follow 
orders for just cause? 


An employee of a “had his 
own little way of , 
rules, regulations and directives would not 
and could not deter him from performing 
his duties as he felt best.” He was 
charged and a grievance was filed. 


newspaper 


doing things and 


dis- 
The arbitrator, Burton B. Turkus, reports 


“The arbitration of this discharge case 
(of one employee) consumed fifteen (15) 


hearings over a one year span .... The 


Arbitration 








exchange and submission of Briefs took an 


additional four (4) months 

“The testimony twenty 
(29) witnesses, some recalled over and ove1 
hun 


alone (of nine 
again) comprises one-thousand nine 
dred thirty six (1936) typewritten pages 
There are twenty two (22) ‘Publisher Ex 
hibits’ totalling one-hundred forty five (145) 
pages exclusive of miscellaneous memo 
randa and thirty one (31) ‘Union Exhibits’ 
totalling eighty one (81) pages (not counting 
miscellaneous receipts). The ‘Publisher’s 
Main Brief’ is set out in fifty five (55) pages 
together with an ‘Appendix A’ consisting 
of twenty five 19%” x 14” 
foolscap. ‘The Union’s Main Brief’ is sixty 
four (64) The ‘Publisher’s Reply 
Brief’ is contained in sixteen (XVI) pages 
(Roman Numerals) and fifty five (55) pages 
(Arabic Numerals), totalling 71 pages in 
all. The ‘Union’s Rebuttal Brief’ is set forth 
in thirty three (33) pages and the ‘Publis! 
Surrebuttal Ss ia 


(25) pages on 


pages. 


er’s Brief’ is seven (7) 


Mr. Turkus went on to say that 


“Prolixity is not of modern invention. S« 
early as 1566, the V ylward 
v. Welden, Tothill, 101) ordered, as follows 


Chancellor (in 


‘Forasmuch as it now appeared this court 
by the report made by the now Lord 
Keeper, then Master of the Rolls, upon 
consideration had of the plaintiff's replica 


tion according to an order of the 7th day of 


May of anno 37 Reginae that the said 
replication doth amount to six score sheets 
of paper, and yet all the matter thereot 
which is pertinent might have been well 
contrived in sixteen sheets of paper 


and because his lordship is of opinion that 


such an abuse is not in any sort to be 


tolerated J It is therefore ordered that 
the Warden of the leet shall take the 
said Richard Mylward, alias Alexander, into 
his custody and shall bring him into West 


minister Hall on Saturday next about 10 of 


the clock in the forenoon and then and there 


shall cut a hole in the midst of the same 
engrossed Replication which is delivered 
unto him for that purpose, and put the 
said Richard’s head through the same hole 
and so let the same Replication hang about 
his shoulders with the written side hanging 
outward, and then, the same so hanging, 
shall lead the said Richard bareheaded 
and barefaced round about Westminste1 


Hall, whilst the courts are sitting, and shall 
him at the bar of every of the three 
courts within the Hall, and then shall take 
him back again to the Fleet, and keep him 


£10 to 


show 


prisoner until he shall have paid 
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her Majesty for a fine . . Im respect ot 


the aforesaid abuse’.” 
Commenting on this the arbitrator said: 


“While modern methods are less drastic, 
and no inference is intended that it should 
be otherwise, it is easy to see that a written 
opinion with the conventional ‘Employer’s 
Position’, ‘Union Position’, ‘Discussion’, and 
‘Opinion’ of the arbitrator under the situa- 
would in all likeli- 
unparalleled 


encountered 


opus of 


here 
hood produce an 
magnitude and 
basic tenets of arbitration—Speed, Economy 


tion 


needless outrage of the 
and Justice’. 


“Were it not for the fact there might 
otherwise be some question as to the in- 
tegrity of the employee affected, this would 
have presented the ideal situation for the 
rendition of a ‘one-sentence’ award. Suffice 
it to say, the Union successfully removed 
any question of the honesty of the dis- 
charged employee. Nevertheless, the Pub- 
lisher established ‘good and sufficient’ cause 
for discharge as required by the collective 
bargaining agreement of the parties.” 
Therefore, Mr 
charge as for just cause 


Turkus sustained the dis- 


Layoff—Holiday Pay 


Was layoff prior to holiday used to 
avoid making premium wage pay- 
ments? 


A few days before a Memorial Day holi 
day, a company posted notice that there 
would be a layoff as of the end of the 
working day just prior to the holiday and 
440 of the approximately 785 employees 
were laid off. To be eligible to receive 
holiday pay, according to the collective 
bargaining agreement, “an employee must 
work the schedule shift of the last regularly 
scheduled shift to which he is assigned 
prior to the holiday and the scheduled shift 
of the first regularly scheduled shift to 
wh he is assigned following the holiday.” 
The lavoff occurred on a Thursday, Memo 
rial Day falling on a Friday, and the com 
pany refused to pay the laid-off emplovees 


for the holiday. It was brought out that 
the company had followed the same pro 
cedure on the previous New Year’s Day 


and had been sustained in its action by 


arbitration. 

In the instant case, as in the 
one, the Wisconsin Employment Relations 
Board arbitrator. As before, the 
board dismissed the grievance. However, a 
member of the board, Morris Slavney, dis- 


previous 


was the 
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sented. He said that “It can be inferred 
that except for the holiday the employes 
would not have been laid off prior to the 
completion of the work week” and 
concluded that “I would find that the 
Employer, in causing the employes to be 
laid off prior to the end of the work week, 
just a day prior to the holiday, prevented 
the employes from completing their eligi- 
bility requirements for the Memorial Day 
holiday pay.” 


Layoff—Seniority 
Was company contention of incompe- 
tence justified? 


An employee was laid off and the em 
ployer claimed that the man was disqualified 
to perform the work of an employee whom 
he displaced under the agreement section 
which provided for the application of senior- 
ity to layoffs occasioned by a need for re 
duction in force. The employee was classified 
as an aircraft mockup mechanic, a classifica 
had achieved only after filing a 
grievance when he had been passed overt 
While in this rank, his department was de 
activated and he was notified that he could 
transfer to another department displacing 
a man there. This and he 
assigned to developing wiring hook-up on 
a large panel. Then the company contended 
that the quality of his work in the new de 
partment fell far short of company standards 
as defined in a company booklet and that 
this showed his inability to meet the require- 


tion he 


occurred, was 


ments of his occupation in performing the 
work of the man he displaced. The company 
further took the position that, having had 
the benefit of the “bumping procedure,” he 
was no longer a person affected by a reduc 
eligible to 


and so was not 


“bump” into a lower 


tion in force, 
exercise seniority to 
classification, Thus, since there was no need 
for an aircraft mockup mechanic other than 
in the job for which he was disqualified, he 
was laid off 


The union denied the charge of unfitness 
and challenged the company’s interpretation 
of the contract as to the employee’s rights 


if he were regarded as disqualified 


Maurice H. Merrill, the arbitrator in this 


case, said that “I am of the opinion that the 
Company’s own proof does not sustain this 
burden fof proof to justify its action] and 
that, had this which a 


demurrer to the 


lawsuit in 
had 
the plaintiff's 


been a 


evidence been inter 


posed at the conclusion of 


case, it would have been the duty of the 
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judge to sustain it without putting the Union 
to presenting evidence.” He further 
that “I must hold that the Company, not 
having raised the issues of [the ag- 
grieved’s] qualifications at the time of trans- 
fer, cannot claim that he 
necessary qualification. I agree with the 
Union's contention that the Company should 
have declined to let [the displacement 
occur], if it felt him to be less qualified 

Otherwise, on the Company’s interpre- 
tation that this 
privilege has no right, on proving disquali- 
fied, to bump to a lower classification, the 


said 


now 


one who has exercised 


procedure could become a mousetrap.” 


In conclusion, the arbitrator said that “In 
view of the uncertainty and discrepancy ot 
the evidence on the alleged deficiencies ot 

[the aggrieved’s] work, and, as well, 
the short time and the restricted amount ot 
work involved, I cannot find that the Com- 
sustained the burden of proving 

[the aggrieved’s] performance 


pany has 
that 
is such as to establish that he does not have 
‘substantially equal ability to perform the 
work of the employee to be laid off or 
displaced’ . ’ 
Therefore, Mr. Merrill sustained the griev- 
ance and ordered that the aggrieved be rein 
stated to the position that he had held and 
that he be compensated at the applicable 
rate for the time that he had lost, less any 
derived from other 
time or any 


earnings which he had 
work during the intervening 


sums drawn as unemployment compensation 


Discharge—Probationary Worker 


Was employee subject to six- or three- 
month probationary period? 


4 tool designer voluntarily left the em 
ployment of a company after working five 
years, during which time he was not within 
Three later, he 
Two days 


the bargaining unit 
was rehired as a senior designer. 
short of six months later he was discharged 


years 


and the company maintained that it was not 
obligated to justify its action since the six- 
month probationary period had not expired 
A grievance was filed and the parties pro 
ceeded to arbitration in order to decide 
whether the man 
month probationary period or a six-month 
probationary period, Article 12, Section 3, 
of the agreement stated that “When an em- 
ployee is rehired after voluntarily quitting 
the employment of the Employer or after 
being laid off by the Employer, his proba- 
tionary period upon rehire shall be one-half 
of the period, 


was subject to a three 


applicable specified above, 


Arbitration 


lacked the 


provided that his prior service was for at 
least one year, and that the period between 
termination and rehire did not exceed five 
years.” 

The company maintained that other sec- 
tions of Article 12 qualified the effect, mean- 
ing and intent of Section 3 


Section l(a) stated that “Employees in 
the following occupations shall have a pro- 
bationary period of one year, except that 
employees transferred by the employer into 
such occupations from a position within the 
Company but outside the unit 
shall have a period of six 
months.” 


bargaining 
probationary 


Section 1(b) stated that “Employees in 
the tollowing occupations shall have a pro- 
bationary period of six months: Senior 


Designer 
Section 4 stated that “An employee re- 


called from layoff within eighteen months 
shall not be required to serve a probationary 


period, provided he has previously com 
ple ted one.’ 
Burton B. Turkus, the arbitrator, said 


that Section 3 “does not logically encompass 
previously within the bar 


Employees transferring from 


employees not 
gaining unit 

positions outside of the bargaining unit must 
period upon entering 
though they had 


serve a probationary 
the bargaining unit 
served a probationary period in their former 
[wo probationary periods are re 


even 


position 


quired because probation is directed not 
only to ascertaining general traits, habits, 
ability, etc., but more importantly at this 


specific talent, training and technique 
lurkus also 
said that “If anything, sensibly and equi- 
tably, his [the aggrieved’s] probationary 
should be that of the 
current employee because of the substantial 
break in and 
application ot probation buttresses this con- 


Stage 


in a particular function.” Mr 





period longer than 


service. The entire concept 


clusion.’ 


However, the arbitrator said that “By way 
of dicta it should be noted that the decision 


of the Company to sever [the ag- 
grieved] was rather improvident as to its 
timeliness. While a full probationary period 
may well be required to ascertain an em- 


ployee’s qualifications in some instances, it 
is difficult to that the 


[the aggrieved] (with his prior 


believe decision to 
sever 
history and status with the Company) could 
not have been made reasonably in advance 
of the expiration of his probationary period 
rather than to 2 


mere 2 
the expiration of the six-month period ‘to 
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lower the boom’.” He concluded that “The 
Company’s action, nevertheless, was initi- 
ated within the contractually designated 
period of probation and must be sustained.” 
In so ruling, Mr. Turkus that the 
aggrieved was still a probationary employee 
at the time of the discharge and that the 
company had not, therefore, been obligated 
to justify its action. 


said 


Technological Change-—Piece Rates 


Did company violate its agreement by 
changing workloads and piece rates? 


“The company changed the size of the 
bobbins on the .70 hank slubber job and 
increased the speed of said frames and cut 
the price per hank, After giving the job a 
fair trial, the operators and the Union feel 
that the Company has increased the work- 
load and cut the wages of the operator, The 
Union requests that the Company reduce 
the workload and increase the pay of these 
operators as it was before this change was 
made,” This was the nature of a grievance 
presented to a three-man arbitration board 

The company had changed from an 11- to 
a 12-inch bobbin and increased the speed 
of the The that 
the result was an increase in the weight of 
the bobbins and 
slow up the 


frames. union contended 
a consequent tendency to 
coupled with other 
The 
company maintained that by using the larger 


operators, 
increased problems to the operators. 


bobbins it made it possible for the machines 
assigned to processing .70 hank 
more pounds without 


roving to 


produce 9 per cent 


increasing the physical labor involved in 
operating these machines 
The arbitration board, with Harold T. 


that 
“facts fail to substantiate any claim that the 


Dworet as impartial chairman, said 
revised piece rate had cut the wages. : 
to change is normal human be 
that 


beyond 


Resistance 


havior and any claim operators were 


extending themselves their usual 


performance to achieve these earnings on 
the revised job cannot be substantiated by 
the that the 


collective bargaining agreement had not in- 


facts.” The board also noted 
dicated “any intention of any agreement to 
actual 
earnings of employees being paid on a piece 


any form of freezing or stabilizing 


work rate.” 


Therefore, the grievance was dismissed as 


‘without sufficient support.” 


650 








Vacating Award—cCourt 


After proceeding to arbitration, can 
party then challenge the existence of 
agreement to arbitrate? 


A company and a union consented to 
amend their agreement after a strike over 
a wage dispute, The amendments contained 
a waiver of the seniority provisions for ten 
working days following the return to work 
in order to facilitate the recall of employees. 
The union objected to the company’s inter- 
pretation of the waiver provision and filed a 
grievance, The company maintained that the 
matter was not arbitrable, but proceeded to 
submit to arbitration, still contending that 
the controversy was not arbitrable. In its 
decision, an arbitration board sustained the 
union’s position 


A county supreme court vacated the 
award, holding that the matter was not 
arbitrable and that the arbitrators had ex 


ceeded their authority, based largely on the 
theory that the amendments to the bargain 
ing agreement contained no arbitration pro 
vision and that the controversy 
these amendments 


arose undet 


Che New York Supreme Court, Appellate 
Division, 37 Lanor CAses § 65,408, disagreed 
and reversed the order vacating the award 
that “The power of the court to 

with an arbitration award is 


stating 

interfere very 
carefully circumscribed by Article 84 of the 
Act. 
vacating an award are prescribed by sections 
1458 and 1462 of the Civil Practice Act. No 
fraud or misconduct is suggested here, and 


Civil Practice The only grounds for 


the arbitrators did not exceed their powers 
or so imperfectly execute them that a ma 
terial, final and definite award on the subject 
matter submitted was not made. The award 
is final and beyond the interference of any 
court, for any reasons established here, both 
by the agreement of the parties and by the 


terms of the statute.” 


The 


amendments to the agreemeit 


that the 
between the 


state supreme court said 
parties together with the original agreement 
comprised an entity and the arbitration pro 
“left 
any supplemental agreement, applied to the 
The further 


“even if this were not so, by selecting 


vision in the original, unchanged by 


entire agreement.” court said 
that 
one of the arbitrators and participating fully 
in the arbitration proceedings the Company 
may not, following an adverse decision, now 
the that the 


matter was not arbitrable.” 


assert to court a contention 
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Wages and Payments— 
Christmas Bonus 


Was Christmas bonus 
condition or gratuity? 


local working 


For 1950, a com- 
pany had distributed turkeys at Thanksgiv- 
bonus at 


some years prior to 


ing and had paid a _ year-end 
Christmas to its employees at one of its 
plants, the amount of compensation being 
dependent upon the years of service of the 
respective employees. In 1950, a union local 
that the 


to empl yyees 


same consideration be 
at another plant. No 
payment 1950, but in 1951, 
after the request was repeated, the company 
did distribute the turkeys to all employees 
at the second plant who had less than one 


requested 
made 


was made in 


year of service and it paid $25 (minus $7.50, 
the cost of a turkey) to all employees with 
more than one year of service. This policy 
modifications in the 
1957, 


was continued with 
amount of money paid until 1957, In 
the turkeys were not distributed, but the 
year-end bonus was continued, No grievance 
was filed 


In 1958, the notified the em 


ployees that the second plant was on a losing 


company 


basis and that neither turkeys nor the year- 
end bonus would be distributed there, This 
time a grievance was filed. The union contended 
that the year-end compensation constituted 
a local working condition or practice, urging 
that such payment was a benefit “in excess 
of or in addition to those provided for in the 
Collective Bargaining Agreement” and that 


the company was prohibited by the agree 


ment from discontinuing such a benefit. 


The company contended that the payment 
of the year-end compensation was a gratuity 
or not to be paid at the discretion 
It denied 


to be paid 
and decision of the management 
that the 
tion or a practice within the purview of the 


bonus was a local working condi 


collective bargaining agreement obligating 


continue the payment u 


the company to 


respective of economic conditions, 


[he arbitrator, Joseph G. Stashower, said 
“that the year-end compensation was not a 
therefore, not 
He based his 


opinion and award upon the absence of men 


local working condition” and, 


a violation of the agreement. 
the bonus in the agreement and the 
Union that the 
Was a 


tion oO! 
; that the 


payment of the 


‘fact itself urges 


bonus each year 


negotiated matter.’ 


Arbitration 


Jurisdiction of Arbitrator 


Is ‘perverse misconstruction"’ of a union 
contract ground for vacating an award? 


An arbitration award of holiday pay 
claimed by a union could not be vacated 
by a trial court on the basis of the arbi- 
trator’s “perverse misconstruction” of the 
union contract involved, [ 
law or fact in arbitration proceedings are 
not subject to judicial review in the ab- 
f any partiality or exceeding of 
powers on the part of the arbitrator (§ & W 
Fine Foods v. Office Employees International 
Union, 37 Lapor Cases § 65,482). 


since findings of 


sence ot 


Wages and Payments—Call Pay 


Should employees have received four 
hours pay when they reported for work 
but couldn't work because of rain? 


Article VI, Section 6 of a collective bar 


gaining agreement provided 


“An employee reporting for work at the 
hour designate d fora s« heduled day’s work, 
or reporting on special call by any Company 
authorized shall be given the op 
least four (4) hours, 
shall be paid at his regu 
for four (4) hours unless he 
\ notified not to 
vork. To be entitled to the benefit provided 
in this Sec. 6, 


person, 
portunity to work at 
rin leu thereof, 
lar rate of pay 
vas previously report for 
an emplovee who is absent 


from work shall, if possible, notify the Com 
pany by 4 P. M. on the day 


return to work.” 


prior to his 


Phe agreement made no special provision 


for rain, but it had been the company prac 


ice for men who reported for work to 


receive at least four hours of work or pay 


or tour hours if not given the opportunity 
to work. Then the company diverted from 
this practice and a grievance was filed. Man 
agement could assign an emplovee othet 
work than his regular job and if the em 


this work, 
entitled to 


ployee was capable of performing 
he would have to do so to be 


four hours pay 
Harold T 
case, said: “The interpretation 
section [Article VI, Section 6] of the Agrec 
after the 
put into effect and kept in practice for years 


Dworet, the arbitrator in t 


viven t 


ment immediately Agreement wa 
must be acce pte d as what the parties unde 
stood to be the Agreement 
It appears that the action of 
from the 


and its prope 


interpretation. 


the Company in diverting provi 


this clause in Section 6 was an 


sions of 


afterthought and not the original Agree 








intent of the parties.” Therefore, 


“in the event of rain, 


ment or 
Mr. Dworet ruled that 
the employees be given the opportunity to 
work at least four hours or in lieu thereof, 
shall be paid their regular rates of pay for 
four hours unless previously notified not to 
report for work.” 


Layoff—Seniority 


Did a company assign work to new em- 
ployees while senior employees were 
laid off? 


A grievance stated: 


“Did the Company violate Section 4 of 
Article XIV (Changes in Force), of the 
current Labor Agreement between the Par- 
ties, when it assigned assembly duties in 


the manufacture of an IR Battery to em- 
ployees classified as Assemblers instead of 
recalling from layoff employees classified as 
Line Operators?” 

The union took the position that the com- 
pany had failed to recall senior employees 
from layoff to perform work where work 
was being performed in the same location 
as work previously done by those employees 
The union also said that the company had 
continued to hire‘new employees to work 
on the particular operation while senior 
employees had been on continuous layoff. 
This, the union said, violated Article XIV, 
Section 5: 

“In case of reduction in force in a de 
partment, employees on lay-off shall be 
given preference in order of Company sen- 
iority to employment in other departments 
before new employees are hired, provided 
the employee is able to perform and meet 
the requirements of the job classification 
with reasonable  su- 


under consideration 


pervision.” 

The union further took the position that 
the employees had not been recalled be- 
cause of age, based on a newspaper adver 
stating limit on hiring. 


tisement an age 


The company contended that (1) it “was 
exercising its rights to operate the plant as 
provided in the management clause of_the 
labor agreement,” (2) “there been no 
violation of the provisions of the labor 
agreement no recall 
of Line 
ployees do not have the ability to 
work 
experience 
the results of the qualifying tests used” and 
(4) “irrespective of the above three points, 
the work was sporadic and was performed 


has 


there has been 
(3) “the aggrieved em- 
do the 


work 


since 
Operators,” 
involved either on the basis of 
on past job assignments or on 


on temporary assignments, consequently the 


Company has not determined that a job 


opening exists.” 
Joseph M. Klamon 
this said 
its effort to competitive, is 
endeavor to utilize the 


was the arbitrator in 


case and he “The Company, in 


remain making 
every highest degree 
f skill to pertorm the necessary job There 


is no evidence whatever to substantiate the 


suggestion that the Company is endeavoring 
to prefer younger employees in preference 


to older employees. If the Company re 
quired the skills of the older emplovees, it 
has stated repeatedly that it would respect 
of these employees and_ hire 


Mr. 


every right, to 


the seniority 
them accordingly.” Klamon also said 
as ET 


emplovees to pass certain tests In order to 


Company has require 


qualify for the new production line. The 
evidence in the record indicates rather clearly 
that the in the 


utmost good faith, and without any diseri- 


Company has proceeded 


mination whatsoever. The skill required for 
the new production line is definitely of a 
higher order than for the older production 
line which involved the production of pyro 
technic flares \ careful revtew of the record 


shows that the Company has not 
the contract in any 


Therefore, the arbitrator held “that 


clearly 


violated what- 


respect 
ever.” 
the position and contention of the Company 
entirety and the 


must be sustained in its 


grievance of the Union in this case denied.” 
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facilities for the federal government. The 
contractor, a member of an employers as- 
sociation, that the union violated its 
agreement by striking. The employer had 
assigned and delegated its bargaining rights 
covering the two striking unions to the asso- 


said 


ciation and a contract had been entered into 
by the association and the unions prohibit- 
ing strikes or lockouts by either party “pend- 
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ing the full utilization of the grievance 
machinery.” 

The union 
employer's signature did not appear on the 


had contended that since the 
contractor was not a party to 
the agreement. The ruled that the 
bargaining had been done by the association 
on behalf of the employer and, therefore, 
the contractor was a party to the agreement 


contracts the 
court 
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and, the further ruled that the 
ployer was entitled to bring_a damage suit 
against the two breach of the 
no-strike clause —Teamsters, Local 839 v 
Morrison-Knudsen Company, 37 LAaBor CASES 
{ 65,676. 


court el- 


unions tor 


Breach of no-strike clause justified dis- 
charge.—Where an contract 
tained a no-strike clause and provided that 


existing con 
an employer had the right to assign work, 
he lawfully 
staged a walkout when the employer refused 


discharged an employee who 


to agree to continue a changed work assign 
ment emergency which prompted 
the change was over.—/eciston of the Gen 
eral Counsel, July 27, 1959, 5 CCH Lapor Law 


Reports (4th Ed.), § 56,528 


after the 


Unions must advise members not to inter- 
fere with the unloading of trucks.—lwo 
local unions stated they had a policy of non 
unloading activities 


But the con 


intereference with the 
ot over-the-road truck drivers 
sistent conduct of their members in refusing 
to handle goods delivered by such drivers, 
unless the unloaded work was performed by 
mterence 
thei 


work 


union members, supported the 
that the union 
members to 


stoppages. The court issued a temporary in 


S¢ cretly encouraged 


engage in these illegal 
junction stating that the injunction required 
than comply 
Schauffler 


Local 


the members to do no 
with the stated policy of the union 
v. Highway Truck Drivers & Helpers, 
107, 37 LaBor Cases § 65,718 


more 


Unlawful hiring agreement.— Ile em 


ployer, an Ohio corporation with main othces 
general con 
work in Ohio and 
states. At the emplover’s re 
district council supplied 
millwrights for its Alabama The 
controlling this whether 
employer voluntarily used the 


skilled 


contracts OTF 


was engaged in 
related 


in Cleveland, 
struction and 
other 


the union's 


several 
quest 

project 
Issue 1m 


case Was 


district council 


as a source ot labor or whether it 


was controlled by other arrange 
ments which gave the council complete au 
thority to select the men for employment 

maintamine 


arrangement 


thereby and using an exclusive 
hiring which did not 
the safeguards required under Board’s Moun 
tain Pacific decision (119 NLRB &83) 


include 


Work on the Alabama project began about 
January, 1956 November or 
December of 1957 general 
practices of the employer and union under 
their 1956 and 1957 contracts, the Trial Ex 
that: “Under well 
concerning savings 
contract 


and ended in 


In reviewing the 


aminer observed estab- 
clauses the 


[employer | 


lished law 
1956 master 
and [union] imposed closed-shop provisions 


between 


Labor Relations 


amended Act and 


an exclusive hiring agreement.” 


not permitted under the 
Was 


lhe Examiner pointed out that this con 
tract, as written, incorporated by 
all lawful 
district 


reterence 


rules and regulations of union’s 


council which was the “recognized 


bargaining agency” for the 


And 


Rave 


project area 


under these circumstances the parties 


exclusive control over the hiring of 
millrights to the district council under “the 
color of authority of the master contract.” 
In his opinion the 1956 master contract and 
the unlawful hiring agreement at the 
level of the Alabama project, “ 


single 


area 
dove tale d SO) 
reveal a 


precisely as to comprehen 


sive scheme for evasion of the 


Under 


Was as Tre 


complete 
statutory ban on all closed shops.” 
the circumstances, the union 
sponsible as union’s district council for the 
unlawful practices followed at this project 

It was held that employer, union, the dis 
trict council and violated the 


Act by maintaining and enforcing the unlawful 


Local 1337 
closed-shop hiring hall agreements by dis 
criminatorily denying referrals to eight former 
employees and then refusing them employ 
ment and by requiring all millwrights and 
apprentices at the 
initiation 


their \labama project to 
“dobies” to 


employment 


fees and/or 
obtain job referrals and 
to retain their jobs.—H. K 
124 NLRB, No. 70 
Refusal of employer to make changes in 
health and welfare plan. 
ployer was found to have refused to bargain 
when it 


pay dues, 
and 
Ferguson Com 
pany, 


Although an em 


failed to furnish the union with 
requested wage and classification data and 
health and 


guilty of 


welfare information, it was not 
refusal to bargain when it refused 
to make changes in its existing health and 
welfare program. The NLRB majority held 
that the NLRA did not compel the employe 
to make a concession in collective bargain 
bargained in 


ompany, In 


ing relations so long as _ he 
good taith—John S. Swift ( 


124 NLRB No. 46 


Conduct of contract parties does not in- 
validate provisions for welfare contributions. 
Contract terms requiring an employer t 


welfare 
that the 
conduct or 
labor 
Rela 


prac 


health and 


affected by the 


contribute to a union’s 


fund are not fact 
contract parties may 
which would constitute 


National 


such 


engage in 
practices untaitr 
practices under the Labor 
tions Act. At most, 
authorized by the 
that the 


law, but 


conduct or 
tices, not 
itself, would 
applicable labor they 
invalidate the terms of the agreement 
Lewis v. Quality Coal Corporation, (CA-7) 


agreement 
violated 
would not 


show parties 
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CURRENT LITERATURE 








Wages 


Wage Determination: An Analysis of Wage 
Criteria. Jules Backman. D. Van Nostrand 
Company, Inc., 120 Alexander Street, Prince- 
1959. 316 pages. $6.75. 


Wage Incentives. J. Keith Louden and 
J. Wayne Deegan. John Wiley & Sons, Inc., 
440 Fourth Avenue, New York 16, New 


York. Second Edition, 1959, 227 pages. $7. 


Currently there is much discussion being 
carried on about particularly in 
relationship to collective bargaining and the 
Therefore, both these books are 


ton, New Jersey. 


wages, 


economy 
especially timely. 


Jules Backman, professor of economics 
at New York University, analyzes the six 
wage criteria which have assumed increas- 
ing importance in collective bargaining to- 
day ; wage comparisons, cost of living, budgets, 
productivity, ability to pay and economic 
environment. However, this book is not 
a study of wage theory, but is a thorough 
analysis of the which determine 
general changes in wages and in employee 
benefits. 


factors 


Chapter nine presents a detailed critical 
study of the GM-UAW wage formula and 
the author concludes that “The use of the 
annual improvement factor over-simplifies 
the problem of wage determination. Such 
simple formulas always have created more 
problems than they solved in the 
economic world,” 


have 


In the last chapter, Professor Backman 


sides to the 


says: “There are two wages 
coin: costs and purchasing power. Labor 
tends to emphasize the purchasing power 


the coin; management is concerned 
side. Both aspects of wages 
Neither aspect should be 


emphasized to the exclusion of the 


side of 
with the cost 

are important. 
other. 
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On the one hand, total wages—note total 
wages, not wage rate—are a significant propor 
tion of consumer purchasing power. Changes 


in total wages influence the magnitude and 
consumer put 
true for all 


the direction of changes in 


chasing power. This is not 
changes in wage rates. ... On the other 
hand, the total wage bill, including non 


wage benefits, represents a significant pro 
portion of total costs for the entire economy. 
Also, changes in average hourly labor costs 

note changes in average hourly labor costs, 
not the total wage bill with 
changes in output per 


as compared 
manhour determine 


unit labor costs. Unit labor costs, in turn, 


have a significant direct and indirect impact 


upon total costs and in turn upon profit 
margins. If these unit labor costs rise, a 
firm must either raise prices, reduce its 
profit margin, or reduce other costs. The 


latter alternative usually means an increase 
in unemployment. In evaluating the de 
sirability and significance of proposed wage 
therefore, the cost and purchasing 
both 


interact 


changes, 
considered. 
other 


power aspects must be 
‘] upon each 


They act and 


On the subject of wage inflation, the au 
that “Although 2% 


increases O! c 
a year seem small, they 


thor 


or 3% 


Says 
aggregate 
into a major erosion of purchasing power 
over a period of years. Thus, an annual 
rate of increase of 3% a year would double 
the price level in a quarter of a century. 
The that half of 


power of the dollar would be wiped out in 


prospect the purchasing 


a generation is certainly no grounds for 


complacency. We cannot accept creep 
way of life because it 
would all fixed 


groups and would eat away at the founda- 


ing inflation as a 


adversely affect income 


tion of incentives to save. This in time would 
adversely affect future economic growth. 
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Professor Backman is the author of one 


of our articles this month dealing with 
escalator clauses. 

The second book, Il’age Incentives, treats 
the philosophy, policies and application of 
wage incentives. It discusses the factors 
necessary to design and operate a successful 
Wage incentive program, including a policy 
manual, an incentive index usable as a com- 
parison of incentive plans and a method for 
critically examining and evaluating the effec- 
tiveness of an incentive installation 
Author J. Keith Louden been the 


executive vice president and chief executive 


has 


officer of the Lebanon Steel Foundry since 
1957, and coauthor J. Wayne Deegan is a 
professor of industrial chair- 
man of mechanical drawing at the Uni- 
versity of and the director of the 
university's management course 

The appendix to the book 
reproduction of a study on 
Determination of Management’s 
Manage” by Walter L. Daykin 
Daykin is the author of one 
this mont] 
picketing 


engineering, 
lowa 


contains a 
“Arbitrators’ 
Right to 
Professor 
ot our articles 
legality of 


dealing with the 


Schism’s Scars 


Conflict Within the AFL: A Study of Craft 
l“ersus Industrial Unionism, 1901-1938. James 
O. Morris. Cornell Studies in Industrial and 
Labor Relations, Volume X. The New York 
State School of Industrial and Labor Rela- 
tions, Cornell University, Ithaca, New York 
1958. 319 pages. $5 

This book, on the surface at least, is about 
the AFL. However, it is really a story of 
the rise of the CIO. The author, James O. 
Morris, assistant professor at the New York 
State School of 
tions, discusses the struggle between a craft 
union majority and an industrial union min- 
ority in the AFL from the introduction of 
an industrial union resolution at the 1901 
convention of the AFL to the split between 
the the two in 1938. 


Industrial and Labor Rela- 


Mr. Morris traces the organizing policies 
and campaigns of the same period and also 
the policies of the AFL as to legislation, 
political action and other matters which, 
like craft unionism, were questioned by the 
minority bloc 

Che author lays the responsibility for the 
schism of labor upon the leaders of the craft 
unions who controlled the AFL and who, 
because of their conservatism, would not 
adapt trade unionism to the society 
which had grown up around them. 


Books 


new 


Articles 


AFL 
sees the 
craft 


In spite of the reunion of the and 
the CIO in 1955, Mr. Morris still 
marks of the struggle between the 
unions and the industrial unions. He 
that “Today, the labor movement is 
united, but still title, 


CIO, evidence of past struggle.” 


IRRA Research Activities 

Current Industrial Relations 
Relations Research As 
Hall, University of Wis 
Wisconsin. 1959, 54 


notes 
again 


AFL- 


carries in the 


Catalogue of 
Research. Industrial 
sociation, Sterling 
consin, Madison 6, 
pages. $1. 

This catalogue offers an instructive pic- 
ture of the direction and current 
status of research in the field of industrial 
In addition to describing the ob- 
jectives of their many 
of the association have included a summary 


scope, 


relations. 
research, members 
of their methods, preliminary findings and 
tentative completion dates. In 
the items, many 


classifying 
cross references have been 
enhance the value of 


An appen 


included in order to 
the report as a reference work 
dix includes the suggestions of many of the 
members as to the problems, areas and 
questions they felt 
in future industrial relations research 
jects included in this survey are Labor 
Management Relations, Labor Movements 
and Organization, The Labor Market, Labor 
Law and Legislation, Social 


Welfare, and Personnel and Human Relations 


deserved top priorities 


Sub 


Insurance and 


Railroad Grievances 

Due Process on the Railroads 
Grievance Procedures before the National Rail 
road Adjustment Board, First Division. Josep 
Lazar. Institute of Industrial Relations, 
100 BAE Building, University of California, 
Los Angeles 24, California Edition, 
1958. $1.25 


Disciplinary 


Revised 
66 pages 

Joseph Lazar is on the faculty of the Ai 
Force Institute of Technology and has writ 
ten this first item 
begun last year by the University of Cali 
fornia, Institute of Industrial Relations. It 
first published in 1953 and has now 
enlarged and brought up to date. It 
thousands 
Adjust 


process in 


in a monograph series 


Was 
been 
is a codification and analysis of 
of awards of the National Railroad 
ment Board dealing due 
disciplinary matters. 


with 


Budgeting for Management 


Budgeting Principles and Practice 


Herman 
Press ( company, 15 


York 10, New York 


C. Heiser. The Ronald 
East 26th Street, New 
1959. 415 pages. $10 
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Herman C. Heiser is a CPA and faculty 
member of the Temple University School of 
Business and Public Administration. This 
book presents budgeting as a prime manage- 
ment tool for continuous profit planning 
and profit control. Emphasizing principles 
essential in building and maintaining a 
workable budget, it scientific 
budgeting procedures today enable the busi- 
ness entity to make prompt, accurate de- 
cisions to adjust its 


shows how 


courses of action as 


external and internal forces change. 

Heiser’s book is divided into three sec- 
Part I, “Budgeting for Planning and 
Coordination,” reviews the fundamentals 
and explains the problems of communica- 


tions: 


tion among management personnel in eval- 
uating proposed plans and the procedures in 
devising a co-ordinated program and ob- 
taining requisite approvals; Part II, “Bud- 
geting for Control,” describes and illustrates 
methods for measuring deviations from ex- 
performance that have 

both for planned and for actual 
operations; Part III, “Budgeting and Con- 
trolling Techniques,” details the process of 


pected standards 


been set 


establishing specific goals, and the directing 
of particular activities toward accomplishing 
them 


Early in the book, a continuous illustra- 
tion is provided by a budget in its finished 
form. This serves as a framework for the 
principles discussed, and points up essential 
relationships within the various segments of 
the budget. 


There are over 100 up-to-date forms and 
illustrations plus a lengthly index included 
in this volume. 


Legal Developments 
1958 


Oceana Publications, Inc 


American Law 
, 80 Fourth Avenue, 
York. 1959. 


Annual Survey of 
New 
$10. 

This is the eighteenth annual volume in 
the New York University School of 
series, the Annual Survey of American Lau 
The 


cisions, periodical articles and other legal 


York 3, New 


852 pages. 


Law 


substance of thousands of court de 


into less 


faculty 


publications are here condensed 
than 40 


members. 


articles by the school’s 


Of particular labor interest are these 
articles; “Labor Relations Law” by Sylves- 
ter Petro, “Business Organization” by Miguel 
A. de Capriles and “Federal Jurisdiction and 
Karlen. 


Practice” by Delmar 
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NLRB Member Calls Upon Congress to 
Clear Up the Jurisdictional Question . . . In 
an article in the April, 1959 issue of the 
Rocky Mountain Law Review entitled “Prob 
lems of Federal-State Jurisdiction in Labor 
Relations,” NLRB member Joseph A. Jenk- 
ins discusses the Supreme Court direction 
in the Lincoln Mills that the federal 
courts should fashion a federal common law 
regard. Mr. Jenkins says: “I 
ture to suggest that the proper solution to 
the whole problem is congressional action. 
If the courts are left to federal 
common law of labor relations over the 
years, the ‘judicial lag’ between action and 
adjudication will inevitably cause disruption 


case 


in this ven- 


fashion a 


However, if Congress were to 
in hand and itself set forth 


and friction. 
take the matter 
the ‘common law’ that the Supreme 
instructed the federal district courts to 
formulate; if it would itself draw up the 
line of demarcation between state and federal 
and if it itself 


Court 


authority; would iron out 


many of the inconsistencies still existing in 
the act, it 


inestimable 


would be rendering a service of 


value to the American people 


Suggested Guide for the Interim 
NLRB 
article dealing with much the same problem, 
“The Mills on the Na 
tional Labor Relations Board,” which ap 
pears in the May, 1959 issue of the U. C. L. A 


Review In 


member Jenkins also has another 


Impact of Lincoln 


Law this article, he suggests 


some guide lines which might be followed 


until the matter of jurisdiction is cleared 


differences 


up: “In the furtherance of the 


between state relief and federal administra 
tive relief, the state courts should give 
Joard decision on which damages might be 


W hen 


reliet 


based in a state action initial weight. 
the Board 
available, the state 
W here 


stituted originally in state courts, the Board 


has refused to give the 


court should dismiss the 


action such actions have been in 


significance to the 
Once the National 
intruded it 


should give comparable 
initial election of forums 
Labor Board 


self into the collective bargaining 


Relations has 
relation 
ship between the parties, the courts— federal 
should affording 


additional possibly conflicting relief.” 


and state refrain from 


When in Doubt, Arbitrate . . . Professor 
Archibald 


article 


has written an 


Upon 


Cox ot Harvard 


entitled “Reflections Labor 
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Arbitration” in the June, 1959 issue of the 
Harvard Law Review. In this article he 
“Since the true nature of a grievance often 
cannot be determined until there is a full 
hearing upon the tacts, the reasonable course 
is to send all doubtful cases to arbitration, 
reserving the right to award 
which indisputably goes beyond the 


says: 


vacate any 
Sc( pe 


of the agreement.” 


that “Com- 
plex grievance leading to de 
cisions by permanent umpires will not be 
easily affected by changes in the surround 
ing legal structure, certainly not at an early 
date, but I doubt 
procedures can expect to go unaffected by 


Professor Cox says further 


procedures 


whether other grievance 


the changes wrought by section 301 of the 
Labor-Management Relations Act and 
the Lincoln Mills decision For better or 
worse they bring the courts int 
adjustment by providing a forum in 


grievance 
which 
to compel or arbitration, and they 
seem likely to bring in their wake influential 


interpretation 


resist 


upon the and sig 


nificance of collective-bargaining agreements.” 


decisions 


To avoid an adverse effect upon labor 


Cox calls for a “work 


able accommodation” of judicial and arbitral 


relations, Professor 
procedures 


Mountain Pacific and Union Hiring 
Halls ... The former general counsel of the 
NLRB, Jerome D. Fenton, has written an 
article in the Spring, 1959 issue of the | ila 
nova Law Review entitled “The Taft-Hartley 
Act and Union Control of Hirmg—A Criti 

pe aking of the 
Vountain Pacific case, the 

“The Board attempts to 
the sum of its experience 


clarity what had 


cal Examination.” Board’s 
decision in the 
author states that 
bring to fruition 
in this area, to 
contused body ot law, and to 


Further, he 


become a 
strike a care 
ful and judicious balance 
that “If any 


Savs 
single pattern can be 
Board decisi 
it would appear 
halls o1 


unlawful, may 


trom. the 
Vountain Pacific, 
hiring 

while prima facie 


emerge 


exclusive referral systems 
Satisty the 
requirements of the act if non-discrimina 
tory clauses and right of rejection provisions 


are included.” M1 


the rejection of the hiring hall in question in 


Fenton points out that 


the Mountain Pacific case was the rejection 


ot “a hiring hall under which the employet 


secures employees solely through the union, 


with nothing more ” He finds that 


“recognizing the counterbalancing desira 


bility of properly-run hiring halls, its [the 


Board’s] dictum opens the way to retention 


of traditional institutions 


Books . Articles 


Forecasting the Future ... The Indus 
trial Relations Center at the University of 
Minnesota has published a speech by its 
director, Dale Yoder, entitled “The Outlook 
in Industrial Relations.” Dr. Yoder 
“What actually happens in wages, 
productivity, union membership and public 
will depend what 


Says 

hours, 
regulation largely on 
happens to our ideas about employment and 
working relationships.” 


Looking at the trend in ideas about 


management, he says: “In a sentence, the 
most 
that which involves increasing dependence 
heart of the 
Yoder 


many 


impressive trend in management is 
on specialized staff.” At the 
changes in ideas of management, D1 
finds “the 


managers that they 


growing recognition by 

are not simply the rep 

resentatives of owners and proprietors.’ 
“The 


is one mM 


noted in unions 
more 


central trend to be 


which they are leaning 
their 


on leaders who have prepared or are pre 


heavily on own specialized staff and 


paring themselves for careers in the labor 


movement.” 


In conclusion, Dr. Yoder comments that 
“All of trends in 


unions will 


these management and 


result in continuing 


pressure 


on the universities.” 


Insti 
Relations at the Univer 


Wages and the Economy .. . 1 hi 
industrial 
sity of California has reprinted 
George H. Hildebrand, given at the Elevent! 
Annual Meeting of the Industrial 
Research Association, on “Wage Policy and 
Activity.” Dr. Hildebrand dis 
general business activity 
those 


tute of! 


a speec h by 
Relations 


> 
Business 


cusses how shapes 


union wage policies and how wage 


policies influence the behavior of the ec 


nomy 


“One point is clear at once: union Age 


rates are not responsive to declines in gen 


eral activity. Unionism has introduced the 


‘no cuts’ principle over strategic sectors 


the system, extending 
natural sluggishness ot 


demand for labor drops.” 


“Because our system ot collective bargain 
is so decentralized, it is 


| 


responsive 


to economic tactors ocal to the bargaining 


ZONE pronht prospects ot the employers and 


employment-unemployment in the particular 
industry or trade.” 

“Why 
are disruptive for 
likely to fettes 
taken 


entirely 


contemplate approaches that 


industrial relations or 
needed growth, in the mis 
that 


a union problem 


notion inflation is mainly or 
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Meetings of Labor Men 


Southwestern Legal Foundation.—The sixth 
annual Labor Law Institute, under the 
sponsorship of the Southwestern Legal Foun- 
dation, will be held October 29-31 at the 
Southwestern Legal Center in Dallas, Texas 
Philip Ray Rodgers, NLRB member, will 
talk on the problems in the administration 
of the Taft-Hartley Act; Lennart V. Lar- 
son, professor at Southern Methodist Uni- 
versity School of Law, will discuss recent 
labor decisions of the Supreme Court and 
recent labor Robert A. Bicks, 
acting assistant attorney general, will speak 
and antitrust laws; 
Gillis, deputy assistant gen- 
NLRB, will discuss the 
operations of the NLRB’s regional offices; 
Stanley R. Strauss, chief Mr. 
Rodgers, will talk on the processing of cases 
before the NLRB; Nathan P. Fein- 
singer, professor of law at the University 
of Wisconsin, will speak on trends in labor 
panel dis- 


legislation; 
on the labor unions 
Wellington A. 


eral counsel of the 
counsel to 


and 


arbitration. There will also be 
cussions on labor arbitration and mandatory 
and permissive collective For 
further information, write the Southwestern 


Dal- 


bargaining 


lL.egal Foundation, Hillcrest at Daniels, 


las 5, Texas 


1958 Term 


June Adjournment Found Docket 
Still Crowded With Labor Cases 


Supreme Court: 


1958 Term, the Su- 
preme Court disposed of 1781 out of a total 
of 2062 docketed cases. We have reported 
number of the 
Court 


In the course of its 


on a large labor decisions 


announced by the during the last 


term. Following is a list of the labor cases 


in which no decisions were announced by 


the June 29 adjournment 
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NLRB v. Insurance Agents International 
Union, AFL-CIO, Dkt. No. 557 (1959 Dkt 
No. 15).—Certiorari granted by the 
Court in this case on January 26, 1959. It 
involves an NLRB determination that a 
union failed to bargain in good faith when 


Was 


it used harassing tactics in order to gain 


its ends 


Lewis Benedict Coal Corporation, Dkt 
No. 562 (1959 Dkt. No. 18).—This case in- 
volves a set-off for damages for picketing 
against an award of royalties due the union 
trust fund. Certiorari was granted on Feb 
ruary 24, 1959. 

Mine Workers 7 
Dkt. No. 563 
UMW claims was 
damages for strikes. In this 
to Dkt. No. 562, the Court 
February 24, 1959 


Benedict Coal 
(1959 Dkt. No 
that it 


United 
Corporation, 
19).—Here the 
not liable for 
companion case 
granted certiorari on 


Mitchell v 
Dkt. No. 711 
partment of 
that “first processing” of 
their 


Oregon Frozen Foods Company, 
(1959 Dkt. No. 33).—The De 
this 


perishable 


Labor contends in case 
vege 
transter to a nol 


though 


ends with 
condition by 


done for 


tables 


Treezing even 


perishable 


the freezing is only storage put! 
The point at 
of workers by the FLSA overtime 


Certiorari was granted on 


poses. issue is the coverage 
payment 
April 


provisions 
6, 1959 


Dkt. No. 722 (1959 
granted on 


Stirone v. U. S., Dkt. 
No. 35).—Certiorari April 
27, 1959, in this case involving a conviction 
Hobbs Act of a 
for extortion, 

Vitchell v. Robert DeMario Jewlery, Inc 
Dkt. No. 746 (1959 Dkt. No. 39) 


ployees asked the Secretary of Labor to bring 


Was 


under the union official 


Here en 


suit for recovery of wage underpayments in ac 
cordance with the Fair Labor Standards 
Act and for job reinstatement after the em- 


ployees were discharged by their employer 
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for this action. A district court ordered the 


employees reinstated, but said it had no au- 
thority under the FLSA, as an incident to 
a reinstatement order, to compel payment of 
lost wages. Certiorari was granted on April 
20, 1959, after the Department of Labor 
sought a review of the case by the High Court 


Local No. 8-6, Oil Chemical 
Workers International Union, 
Missouri, Dkt. No. 776 (1959 Dkt. No. 42). 
—Jurisdiction was noted by the Court in 
this case on May 4, 1959. The case involves 
the question of whether a state statute was 
lawfully invoked to stop a strike 
a gas company or whether the action 
unlawful under the NLRA. 


Local Lodge No 


and Atomic 
AFL-CIO v 


against 
was 


1424, International Asso 
ciation of Machinists, AFL-CIO v. NLRB, 
Dkt. No. 780 (1959 Dkt. No. 44).—The 
Court granted certiorari on June 22, 1959, 
in this involves a union 
contract time when the union 
did not majority of the em 
ployees for which it was bargaining 


NLRB v. Deena Dkt. No 
790 (1959 Dkt. No. 46).—-This case involves 
the part of the NLRB to 

cited for contempt for re 
The com- 


case which shop 
executed at a 


represent a 


Artware, Ino 


an attempt on 
company 
fusal to a back-pay order. 
pany claims that it unable to 
but the NLRB maintains that this situation 
when the company si- 


have a 
heed 


Was pay, 


Was created parent 


assets of the subsidiary. 


1959 


phoned off the 
The Court granted certiorari on May 4, 
Machinists, 
Dkt. No 


Was 


Association of 

Lodge No. 942, AFL-CIO v. NLRB 
865 (1959 Dkt. No. 57).—Here a 
NLRB from picketing for 
election 


Internationa 


union 
restrained by the 
recognition after 
The Board also attempted to stop the union 
from “We Do 
Not was up- 
held by the to the 
prohibition not in 


rejection in an 


company on its 

The NLRB 
Circuit in 

picketing, 


putting the 
Patronize” list 
Ninth 


agamst 


regard 
but 
regard to the blacklisting 
Arnold v. Ben Kanowsky, Ini 
888 (1959 Dkt. No. 60) Phis 
manutacturer ol 
establishment 


Dkt. No 
involves the 
exemption oOf a aircralt 
parts as a retail o1 
FLSA. 


ourt on 


Braisted, 
Here a 


service 
ertiorari Was granted by 


May 4, 1959. 
Dkt. No 


union 


under the 
the Supreme ( 
De Veau 
Dkt. No 
prevented from functioning in his 
under New York law he had 
received a suspended sentence upon convic 
The 


prives 


938 (1959 
was 
office 


once 


71) official 


because 


tion of a felony. official maintains that 
the thus dk 


work at his chosen profession. 


Rank and File 


law him of his right to 


Superior Court of the State of Washington 
for King County v. Washington ex rel. Yellow 
Cab Service, Inc., Dkt. No. 948 (1959 Dkt 
No. 76).—The Court certiorari on 
June 29, 1959, in this case which concerns 


granted 


the question of whether the NLRB or the 
state court labor 
dispute involving the taxicab company. The 
company has an annual income ot 
about $1.5 million and, although it does not 
operate over state lines, has exclusive con 
tracts to pick up railroad, airline 
and steamship passengers at terminals and 


has jurisdiction over a 


eross 


certain 


to transfer passengers traveling on through 
tickets from railroad terminals to steamship 
docks and vice versa 


Communication Workers of America, AFI 
CIO v. Ohio Bell Telephone Company, Dkt 
No. 961 (1959 Dkt No. 8&2) Here the 
question to be resolved is whether a federal 


court has jurisdiction in a suit brought by 


a union when a company denied individual 


employees credit with respect to a non 


contributory pension plan and other fringe 
absent 


days in which they were 


\ district court 
Sixth Circuit in 


conterral of 


benefits for 
on strike 

held by 
the NI 
feck ral 
breaches of union 
to suits involving 
are uniquely personal to individual employees 


lecision was up 
that 


upon 


the its ruling 
RA’s 


courts 


jurisdiction 


with respect to suits tor 
contracts does not extend 
which 


contractual rights 


Dkt 


In this case the 


Mitchell v. H. B. Zachry ¢ 
No. 963 (1959 Dkt. No. 83) 
Department of Labor contends, in part, that 


mipany, 


employees engaged in the construction of 


id reservoir are covered 


a particular dam 


FLSA since engaged “in 
t good or commerce” 


meaning 


Brothers mn z {malgq 
Work ( erica. Dkt 
(1959 Dkt. N Here 
1 


1 1 
lealing with emptr 


Richman 
mated ( 


No. 965 


Situation <« 


thing 


fede ral pre 


in a case where an employ ought injune 


tive relief ginder a st atute fi r 


ful pi keting 


Railroad 
Western 


(1959 Dkt 


The Order of} 
cago and North 
Dkt. No 


involves an 


OR4 


Injunction 


union to entorce co 





jurisdiction of the Railway Labor 
the Norris-LaGuardia Act. 


Far West Engineering Company, Inc. 7 
Craig, Dkt. No. 987 (1959 Dkt. No. 103).— 
There is an apparent conflict with a 
Supreme Court decision in Mitchell v. Lub 
lin, McGaughty & Associates (358 U.S. 207). 
The issue is whether certain employees are 
covered under the FLSA for overtime com- 
pensation or whether they are exempted as 


here 


professional employees. 


of America, 


13-433 v. NLRB, 


International Woodworkers 
AFL-CIO Local Union No 
Dkt. No. 989 (1959 Dkt. No. 105).—Here 
an employee tendered his initiation 
and union to the union after the 30- 
day grace period. The union accepted his 


tees 


dues 


application, but demanded his discharge on 
the ground of late payment. 


NLRB v. Cleaver-Brooks Manufacturing 
Corporation, Dkt. No. 998 (1959 Dkt. No 
113).—Here the NLRB claims that an em- 
ployer is guilty of discriminating against 
certain employees by discharging only those 
who have shown an unwillingness to work 
when 


under a foreman 


quired retrenchment 


A. L. Kornman Company v. Amalgamated 
Clothing Workers of America, Dkt. No. 1017 
(1959 Dkt. No. 131).—This case deals with 
whether a district court jurisdiction 
to enforce an arbitration award 


new economy re- 


had 


Aladdin Radio Industries, Inc., 
(1959 Dkt. No. 150).—The 
whether a state court 


McCrary v 
Dkt. No. 1036 
issue in this 
had jurisdiction to compel truck drivers to 


case > 


cross a picket lin 


NLRB Aims and Objectives 


New general counsel, Stuart Rothman, 
has announced principles of how his 
offices should be run. 


On July 29, the tollowing statement was 


released by Stuart Rothman 


“The General Counsel of the National 
Labor Relations Board and the staff of the 
Office of the Counsel, mindful of 
their responsibilities under the National Labor 
Relations 
plete understanding of 
employees, have formulated these aims and 
objectives in the conduct of the Office of 
General Counsel. 


General 


Act, and to assure a more com 


operations by all 


“Overall, it shall be the aim of the Office 
of the General Counsel to handle all matters 
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brought before it in a manner best designed 
to effectuate the purposes of the National 
Labor Relations Act. In its disposition of 
such matters, it will act without fear, favor, 
or delay, and strictly within the framework 
of the principles enunciated by the Con- 
gress. To this end, the General Counsel and, 
under his direction, the members of the staff 
of the Office of the General Counsel, will 
devote their entire efforts with respect to 
the handling of relations with the 
public, the conduct and treatment of per- 
sonnel, and all other phases of the duties 
and responsibilities tmposed upon the Office 


cases, 


“Justice delayed is justice denied. Without 
sacrifice of quality, but with an awareness 
that the passage of time clouds the facts and 
frustrates the effectuation of the Act’s pur- 
poses, the General Counsel and those acting 
behalf will handle each with 
the utmost dispatch, both as to the launching 
of the eventual dis 
position, 


on his case 


investigation and the 


shall be 
investigation of each matter brought before 
the General Counsel and 
his behalf. Each determination and disposi 
tion shall be based upon merit, uninfluenced 
by outside 


“There a full and comprehensive 


those acting on 


pressures and extraneous fac 
such pressures 
shall be fully 


reported by any employee who may be sub 


tors. The existence of any 
or tactors, apparent or real, 


jected thereto. 


“In its interpretation of the law, the Office 
of the General Counsel shall faithfully fol 
low the terms of the Act. With respect to 
principles already established, the 
Counsel shall adhere to the pronouncements 
of the National Board 
With respect to unsettled 
questions, he 
fortified by 


General 
Labor Relations 
frontier issues and 
shall exercise judgment and 
diligent study and 
research, neither distorting nor suppressing; 
taking into consideration all 
shades of opinion, he shall endeavor to con 
sider the future and to 
contribute to the wise and just development 
of stable, responsible, and sound labor-man 
agement relations in the United States under 
the basic Act entrusted to his administration 


discretion, 
and 


positions 


course of the law 


“Voluntary compliance with the 


sions of the Act is the most effective imple 


provi 


mentation of its 
effort, within reasotiable time limita 


principles. Consequently, 
every 
tions, will be devoted to the procurement ot 


the agreed settlement of cases 


“Members of the staff of the 
Counsel, in their conduct of cases, will act 
with all policy and 


Labor Law Journal 


General 
accordance 


in strict 
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casehandling instructions of the General 
Counsel. Policy and procedural instructions 
will be clearly set forth and communicated, 
and any revisions will be promptly distributed. 

“There will be uniformity of casehandling 
among the extent 
that uniformity will contribute to the goal 
of optimum output; accommodation for flexi- 
bility, where it will not. 

“The search for better methods will be 
unflagging. New and outstanding ideas will 
be encouraged, identified, and adopted 


regional offices, to the 


‘Service tools—advice, legal research, or 
ganization and methods, statistics, and the 
like—will be constantly available. Moreover, 
they will be constantly improved. 
“Effective liaison will be maintained and 
full cooperation will be accorded between 
the various units of the Agency: between 
the Office of the General Counsel and the 
Board; between the Branches, 
and Sections within the Office of the General 
Counsel; between the 
Washington; and between the regional offices 


Divisions, 
regional offices and 


themselves. 


“The General Counsel and, under his di 
rection, the staff of the Office of the General 
Counsel, shall discharge the administrative 
responsibilities which are his under the 
Statute or are entrusted to his care, in ac 
cordance with the highest principles ot 
public administration in the interests of the 
entire Agency. 
the key 
Office ot 
who 


“Service to the public will be 
stone of the operations of the 
General Counsel. Each person 
with the Office, in the field or Washington, 
is entitled to courtesy and 
Not only must his treated 
fairness—there must be no appearance oft 

1 


deals 


consideration 
cause be with 
unfairness. 

“Personnel will, on request of an official 
nature, give information as to rights under 
the Act, and as to procedures available for 
the protection of such rights. They will not, 
however, give advise, legal or otherwise, as 
to which of a number of 
taken; and their information must be accom- 
indicating 

opinions 


courses ought be 


panied by reservations clearly 
that 


cannot be given. 


legal counsel and advisory 

“Determinations and decisions will be clearly 
enunciated. By these, and in any other man- 
ner authorized by the Act, the Office of the 
acquaint the 


limitations ot 


Counsel will seek to 


with the 


General 
public 
the Act. 
“The General 
his direction, will devote their full time to 


Rank and File 


reach and 


Counsel, and those under 


the performance of their duties, giving their 
best and most earnest effort. 

“The General Counsel will seek to develop 
and maintain favorable working conditions 
for all persons under his supervision. Pet 
will be fairly treated. Personnel 
actions, which will be dictated by the in 
terests of the Agency, will be taken on the 
basis of merit, in accordance with both the 
letter and the spirit of applicable Civil Serv 
ice regulations, and Agency-established pro 


sonnel 


cedures. 


“Recruitment needs will be met with a 
planned, considered program, bottomed upon 
merit. And a comprehensive training pro 


gram will be developed and utilized 


“The General 
Employees’ Incentive Award 
any existing or future Civil 
Agency-sponsored 


support the 
Program and 
Com 


Counsel will 
Service 
mission- or employees’ 
benefit program 

“In the discharge of its responsibilities 
under the Act, the Office of the 
Counsel is completely aware of, and wholly 
subscribes to, the fact that public office ts a 
public trust. In 
ship, this office shall bend every effort.” 


General 


its discharge of its trustee 


Impact of Steel Strike 


The Secretary of Labor announces 
additional facts on the steel strike 


Following the announcement of the re 
sults of his fact-finding survey on the steel 
strike, Secretary of Labor James P. Mitchell 
August 23 
about 
idled 


| losses are 


made an additional statement on 
He indicated that 
625,000 workers 
by the strike that payro 
running at a rate of about $70 million a 
Those on strike include about 500,000 
plants and 


there are now 
strike or 


either on 


and 


week 
steel] 
lake 
companies in 
than 90 per 


workers employed in the 


in the iron ore mines and boats carry 
owned by the 
More 


rrkers are in 


ing iron ore, 
volved in the dispute 
cent of the 
around the 13 
United States, 


striking w and 
steel 


Pittsburgh, 


centers of the 
Chi 


Youngstown areas accounting for 


major 
with the 
cago and 
nearly half of them 

W hile 
tinues at 
industry 


general economic activity con 


a high level, the impact upon the 


allied 


been 


steel and closely activities, 


} 


and upon their employees, has severe 


and is expected to be felt increasingly im 
the weeks to come 
Labor 


employment security 
about 125,000 


Special reports to the Department 


state agencies 


that 


from 


indicate workers have 
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been laid off in other industries because of 
the strike. 

The largest numbers of workers laid off 
thus far because of the secondary effects 
of the strike are and 
coal mining Joth of 
count for about six out of every 10 secondary 
layoffs so far. Other industries affected in- 
clude construction work connected with the 
plants, shipping, brick re- 
fractories, trucking, and the like. 


trom 
these 


railroads 
industries ac- 


steel 


steel iron ore 


Pennsylvania accounts for the largest 
number of these layoffs to date, followed 
by Indiana, Ohio, Kentucky, West Vir- 
ginia, Minnesota and Alabama in that order. 

Striking workers are not entitled to un- 
employment (except after 
seven and eight weeks, respectively, in New 
York and Rhode Island). Workers idled 


by the strike, however, may be eligible. 


compensation 


Steel production has averaged somewhat 
over 330,000 net ingot tons a week for the 
past month, a little under 12 per cent of 
total ingot Production cutbacks 
because of steel shortages have been small 


capacity 


so far, although some metal working indus- 
tries except shortages to develop by mid- 
September 

Production for defense and atomic energy 
programs is not yet affected, although the 
Department of and 
Defense 
ceived 


Commerce’s Business 


Services Administration has 
some requests for assistance in get 
ting steel, and these have been met. 
Imports of steel for July and August are 
estimated at 400,000 tons of finished 


down June. 


now 


steel a month, slightly from 


Workmen's Compensation 


A person who injures an employee of 
an employer who is insured is an addi- 
tional insured under an exclusion clause 
which provides that the policy does not 
apply to persons entitled to workmen's 
compensation. 


\ declaratory judgment suit was brought 
by the operator of a fork-lift machine to 
have it adjudged that he was entitled to 
protection under a policy which was issued 
to the employer of the employee he injured 
The injured party was an employee of a 
trucking company. While the fork-lift op- 
erator was loading a truck that was owned 
by the insured and driven by the injured 
party, an accident occurred which the in- 
jured party alleged was caused by the operator 
received 


The injured party claimed and 


workmen’s compensation from the insurer 
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of his employer and also filed suit against 
the operator. After the operator sent the 
summons and complaint to the insurer of 
the injured party’s employer, the 
refused to defend the action, asserting that 
its policy did not insure the operator 


insure! 


One of the exclusions stated in the policy 
provided that the policy apply 
“(d) under coverage A, 
employee of the insured 
employment, other 
than domestic, of the insured or in domestic 
employment if benefits either 
payable or required to be provided under any 


does not 
to sickness, disease 
or death of any 
while engaged in the 
therefor are 


compensation law; or to any 
insured or any 


workmen’s 
obligation for which the 
company as his insurer may be held liable 


under any workmen’s compensation law.” 


It was contended by the insurer that the 
“insured” referred to in the exclusion clause 
was the named insured (trucking company) 
and that since the injured party was an 
employee of the named insured, the policy 
did not apply because the injured 
was entitled to and did workmen's 
compensation. 


party 
receive 
The fork-lift operator argued that he was 
made an insured under the 

“insured” was included to mean the 


also because 
policy, 
named insured and “any person while using 
the automobile provided the actual 
use of the automobile is by the named in 
sured or with his permission.” 

In the lower appellate court the rule laid 
Greater New York Tax 


Association, 305 


down in Morgan v 
payers Mutual Insurance 
N. Y. 243, was applied and a judgment was 
granted in favor of the fork-lift 
It was held that each individual additional 
insured, even though not named in the policy, 
as if he was separately 
had a 


operat iT 


was to be treated 


covered by the policy and as if he 
separate policy of his own. 

It was not disputed in the New York 
Court of Appeals that the operator was an 
additional This court 
the question to be whether the exception as 
to an injured employee who is 


insured considered 
to liability 
entitled to workmen’s compensation applies 
to the operator. It was held that the oper- 
ator was treated as a separate insured; 
therefore, the exclusionary clause had no 
effect as to him because the injured party 
was not an employee of the insured (oper 
ator}, and the insured (operator) 
liable to the injured party “under any work- 
men’s compensation law.”—Greaves v. Public 
Service Mutual Insurance Company. New York 
Court of Appeals. January 8, 1959. 16 
AUTOMOBILE Cases (2d) 88. 


Was not 
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In Future Issues... 


ASMA Pafers—The Eighth Annual Conference of the 
Association of State Mediation Agencies was held in San Juan, 
Puerto Rico on July 29, 30 and 31. Roberto Sanchez Viella, 
secretary of state of the Commonwealth of Puerto Rico, addressed 
the conference, stressing the benefits to the commonwealth’s 
economy of the “operation bootstrap” begun in 1940. Rafael 
Font Gonzalez, arbitrator of labor disputes of the Bureau of 
Conciliation and Arbitration, San Juan, spoke on “Personnel 
Procedures.” “Evaluation of Mediation Techniques” was the 
subject covered by Francisco Aponte Perez, supervisor of con- 
ciliation and arbitration, Department of Labor of the Common- 
wealth of Puerto Rico. The Puerto Rican attorney general, 
Hiram R. Cancio, delivered an address entitled “Some Re- 


flections on the Role of Mediation.” Jorge Bird Fernandez, 
president of the Chamber of Commerce of Puerto Rico, spoke - 
on “The Gordian Knot of Democracy—Misguided Labor.” : 


The papers read at this conference will appear in full text 
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in next month’s issue. 








Centract Bar Doctrine.-—Recent NLRB decisions have re 
affirmed and revised what has come to be known as the 


\ 


NAAN 


NLRP’s contract bar doctrine. This doctrine establishes guide- 


posts for parties to a collective bargaining agreement to follow 





in order for that agreement to survive an attack from an 
outside union or successful decertification. An article will be 
presented next month summarizing and evaluating the Board’s 
policy. The author is Benjamin B. Naumoff, assistant to the 
director, NLRB Second Region. 


yy 


CHICAGO 46, ILL. 


The Power of Labor.—One of the hottest issues in labor- 
management relations today is that of the power of unions. 
An article in a forthcoming issue will discuss the views of 
Edward H. Chamberlin of Harvard on union power. The 
author is William H. Miernyk, professor of economics and 
director, The Bureau of Business and Economic Research at 
Northeastern University, Boston, Massachusetts. 
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cr 


approval. 


Impartial, uncolored, the COURSE brings together the basic federal laws 
dealing with “labor relations” and “wages and hours.” It explains and ana- 


Tenth Edition 


lyzes these laws in the light of their interpretation by the courts, the NLRB, 
and federal agencies. Completely practical, it shows how the ruling “labor 
law principles” apply to the thousand-and-one problems they affect, and that 
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NEW LABOR LAW—Labor-Management Reporting and 
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Here, in full text—with helpful step-by-step analysis and explanation of each 
section—is the sweeping new 1959 labor law. Of dramatic interest to labor 
unions and management, this booklet also includes highlights of the new law, 
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